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OPENING BUSINESS

Judge Bates called the meeting to order and welcomed everyone. He began by reviewing
the technical procedures by which this virtual meeting would operate. He next acknowledged
recent changes in the leadership of the Rules Committees. Judge Bates introduced himself,
acknowledging that this was his first Standing Committee meeting as Chair, and thanked Judge
David Campbell for his wonderful leadership and insight. Judge Bates next recognized new
Advisory Committee Chairs: Judge Robert Dow is the new Chair of the Advisory Committee on
Civil Rules, Judge Jay Bybee is the new Chair of the Advisory Committee on Appellate Rules,
and Judge Patrick Schiltz is the new Chair of the Advisory Committee on Evidence Rules. Judge
Bates noted next that Rebecca Womeldorf, Secretary to the Standing Committee, would be leaving
the Rules Committee Staff to work as the Reporter of Decisions to the Supreme Court. Judge Bates
thanked Ms. Womeldorf for her friendship and years of work with the Rules Committees.

Following one edit, upon motion by a member, seconded by another, and on voice vote:
The Committee approved the minutes of the June 23, 2020 meeting.

Judge Bates reviewed the status of proposed rules and forms amendments proceeding
through each stage of the Rules Enabling Act process and referred members to the tracking chart
in the agenda book. The chart includes the rules that went into effect on December 1, 2020. Also
included are the rules approved by the Judicial Conference in September 2020 and transmitted to
the Supreme Court. These rules are set to go into effect on December 1, 2021, provided the
Supreme Court approves them and Congress takes no action to the contrary. Other rules included
in the chart are currently out for public comment. Julie Wilson of the Rules Committee Staff
explained that a hearing on the proposed Supplemental Rules for Social Security Review Actions
currently out for comment is scheduled for January 22, 2021.

JOINT COMMITTEE BUSINESS
Emergency Rules Project Pursuant to the CARES Act

Judge Bates introduced this agenda item, included in the agenda book beginning at page
91, which has been underway since the passage of the Coronavirus Aid, Relief, and Economic
Security Act (the CARES Act) in March 2020. He began by highlighting the fact that Chief Justice
Roberts had recognized the role of the Rules Committees in his end of the year address on the state
of the federal courts. The Chief Justice complimented their efforts thus far, particularly those
members who had worked on the videoconferencing provisions included in the CARES Act. Judge
Bates also thanked everyone who has worked on this project for their superb efforts. He noted the
particular efforts of Professor Capra in coordinating the project across committees and of both him
and Professor Struve in preparing the presentation of the advisory committees’ suggestions for
today’s meeting.

Section 15002(b)(6) of the CARES Act directs that the Judicial Conference and the
Supreme Court consider rules amendments to address emergency measures that may be taken by
the courts when the President declares a national emergency. At its June 2020 meeting, the
Committee heard preliminary reports and then tasked each advisory committee with:
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(1) identifying rules that might need to be amended to account for emergency situations; and
(2) developing drafts of proposed rules for discussion at its fall 2020 meeting. In the intervening
months, each advisory committee — except for the Evidence Rules Committee — developed draft
rules for discussion at this Standing Committee meeting. The goal at this meeting was to present
the draft rules and to seek initial feedback from the Standing Committee. Comments on details are
welcomed, but the focus would primarily be on broader issues. Overarching questions for the
members to keep in mind included what degree of uniformity across rules would be desirable and
who should have authority to declare an emergency or enact emergency rules. At their spring 2021
meetings, the advisory committees will consider the feedback provided by members of the
Standing Committee, and determine whether to recommend that the Standing Committee at its
summer 2021 meeting approve proposed emergency rules for publication for public comment in
August 2021. This schedule would put any emergency rules published for comment on track to
take effect in December 2023 (if approved at each stage of the Rules Enabling Act process and if
Congress takes no contrary action).

Professor Struve began the presentation of the emergency rules proposals. She echoed
Judge Bates’s thanks to all those who have brought the project to this stage, especially the advisory
committee chairs, reporters, relevant subcommittee members, and Professor Capra. She explained
the structure by which the day’s discussion would proceed. The discussion would be segmented
by topic. Professors Struve and Capra would introduce each topic and then advisory committees’
reporters would be invited to summarize their committees’ views on that topic. The topic would
then be opened for general discussion among the Standing Committee members.

Professor Capra thanked the advisory committee members and reporters and described the
history of the project. He explained that the Evidence Rules Committee would not be presenting a
proposal. Its members determined early in the process that there was no need for an emergency
rule because the Evidence Rules are already sufficiently flexible to accommodate emergencies.

“Who Decides” Issue. This first topic concerns what actor or actors decide whether an
emergency is declared. The advisory committees’ subcommittees decided early in the process that
a rules emergency should not be tied to a declaration of a presidential emergency. Although the
CARES Act relies on a presidential declaration of emergency, and instructed the Rules
Committees to consider emergency rules in that context, the advisory committees all agreed that
the judiciary would benefit from being able to respond to a broader set of emergencies, and that
limiting the emergency rules to only a presidentially declared emergency would not make sense.
The advisory committees agreed that the Judicial Conference should have the authority to declare
a rules emergency, but they were not in agreement on whether other actors should share this
authority. The draft amendment to Appellate Rule 2 grants such authority to “the court” as well,
and provides that the chief circuit judge can exercise the same authority unless the court orders
otherwise. Draft Bankruptcy Rule 9038 grants the authority first to the Judicial Conference either
for all federal courts or for one or more courts, second to the chief circuit judge for one or more
courts within the circuit, and third to the chief bankruptcy judge for one or more locations in the
district.

Professor Gibson and Judge Dennis Dow summarized the position of the Bankruptcy Rules
Committee. Professor Gibson explained that the Advisory Committee thought there could be
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emergencies of different scope — some might be on a national scale like the COVID-19 pandemic,
others might be confined to a circuit, a state, or to one district or part of a district within a state.
The Advisory Committee thought it was more efficient for local actors to be able to declare an
emergency and to act more quickly to respond to a localized emergency. She noted that the
Advisory Committee was not concerned that overeager judges would be too quick to declare an
emergency, and pointed out that paragraph (b)(4) of draft Bankruptcy Rule 9038 would allow the
Judicial Conference to review and revise any declaration. A majority of the Advisory Committee
favored giving actors at all three levels the authority to declare an emergency. Judge Dow
explained that his committee thought that in the case of a localized emergency, decisionmaking
should be at the local level, where the effects of the situation would be felt. He thought this was
similar to the proposal put forward by the Appellate Rules Committee. He emphasized the stakes
of the issue — draft Rule 9038 only deals with procedural issues, not substantive rights. Finally, he
noted that the bankruptcy draft rule balances the need for rapid response with the opportunity for
modification after the fact by the Judicial Conference. Professor Capra added that because the draft
rule allows a number of actors to declare an emergency, it had to be drafted differently from the
other advisory committees’ proposals, which introduced some additional lack of conformity.

Judge Bybee and Professor Hartnett explained the Appellate Rules Committee’s proposal.
Judge Bybee began by noting that Appellate Rule 2 already allows a court of appeals to “suspend
any provision of” the appellate rules “in a particular case.” The proposed appellate emergency rule
would amend Appellate Rule 2 to allow the courts of appeals to make these kinds of changes across
all cases. The Appellate Rules Committee thought it was important to allow the chief judge of a
circuit or a court to make these changes. Most of the appellate rules, like the bankruptcy rules, are
procedural, limiting any impact on substantive rights when the rules are suspended. Jurisdiction,
for example, would never be affected. Further, Judge Bybee explained the Advisory Committee’s
view that courts of appeals are accustomed to having to deal collegially. This would provide a
check on the judgment of a chief judge. He added that the Advisory Committee preserved the
backup option of allowing the Judicial Conference authority to exercise the same rule-suspending
powers. Professor Hartnett noted the long history of flexibility in the appellate rules. Rule 2 has
existed since the Appellate Rules were first promulgated and the circuit courts’ authority to
suspend their rules predates the Appellate Rules. The nature of a court of appeals is that it speaks
with one voice and its procedures are designed to that end. Finally, Professor Hartnett addressed
the dignity of the courts of appeals, explaining that there is no right of appeal from these courts.
They are courts of last resort and courts with that authority ought to be able to suspend the rules.

Judge Kethledge and Professors Beale and King spoke on behalf of the Criminal Rules
Committee. That committee determined that the Judicial Conference was the ideal body to make
emergency declarations because it has input from around the country and authority to act. The
Criminal Rules Committee has long been the recipient of suggestions that the Criminal Rules be
amended to allow for greater use of remote proceedings. The Criminal Rules Committee has
historically resisted allowing virtual proceedings. Professor Beale noted the critical differences
between the kinds of emergency rules being considered by each advisory committee. The need for
gatekeeping is much greater when it comes to criminal proceedings because constitutional issues
are implicated most directly by changes to the Criminal Rules. This makes it more important to
exercise restraint when suspending any rules. The Judicial Conference is better positioned to act
in this manner. The Criminal Rules Committee believed there was no reason to think the Judicial
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Conference would suffer from a lack of information or that the Judicial Conference and its
Executive Committee could not act with appropriate speed. Given the nature of the emergency
rules and the values they protect, the Advisory Committee believed it was preferable to have a
single gatekeeper deciding when to declare an emergency. Professor King added that the Advisory
Committee had considered the concerns — expressed by other committees — that an emergency
might be localized, but that their proposal accounted for this possibility. It requires the Judicial
Conference to consider moving proceedings to another district or another courthouse before
emergency rules can be enacted. Because there is always an obligation to move proceedings and
to remain under the normal rules, there is less reason to think that a local decisionmaker is needed
or that the Judicial Conference is not well situated to make the necessary decisions.

Judge Robert Dow and Professors Cooper and Marcus spoke on behalf of the Civil Rules
Committee. Professor Cooper explained that their committee arrived at the same conclusion as the
Criminal Rules Committee. The Civil Rules already allow broad discretion to the trial courts and
they seem to be functioning well during the pandemic. Professor Marcus added that confusion
could result if two courts or districts located near one another were both affected by the same
emergency but chose to respond in different ways. The Judicial Conference would be able to
coordinate efforts across districts and could better achieve consistency.

The discussion was then opened to the members of the Standing Committee. Judge Bates
spoke first. Moving away from the particular proposals, he reminded the members of the overall
goal of uniformity. To the extent that decisionmaking is dispersed, there would be a potential for
undermining this uniformity in a way that is undesirable even in an emergency context. The
CARES Act had envisioned emergency rules relating to a presidential emergency and some
committees were now looking at very localized actors like a small district. The scale of the
departure from what Congress originally suggested was worth keeping in mind. Judge Bates’s
understanding was that the Judicial Conference, and particularly its Executive Committee, was
able to act quickly when necessary. He also suggested that he saw little reason to think that the
speed of the emergency declaration would matter more for any one set of rules than for another.
Speed is equally important for each type of rules and court proceedings. In response to the
Appellate Rules Committee’s suggestion that the courts of appeals can and should “speak with one
voice,” Judge Bates thought this could be an argument for keeping the authority at that level rather
than at the district level, but did not think it was an argument against giving the authority to the
Judicial Conference.

An attorney member spoke in favor of uniformity with respect to ‘who decides.” This
member thought that in creating emergency rules for the first time, it was preferable to be cautious
and incremental and to create a single gatekeeper rather than a complex multitiered system. This
member also thought that the challenges created during the current emergency were greatest in the
criminal context and thought that there was something to be said for choosing the gatekeeper that
makes the most sense for that set of rules.

Another attorney member agreed that uniformity in ‘who decides’ makes sense. If the
reasons for decentralization are increased nimbleness and ability to accommodate geographical
differences, and the reasons for centralization are the substantive issues raised by the Criminal
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Rules Committee, then substantive issues should win out. This is particularly so if the Judicial
Conference can act with sufficient nimbleness and precision.

One judge member noted that, by definition, an emergency creates an atmosphere of
unease. Having the authority to declare an emergency reside in one place — with the Judicial
Conference — suggests authority and promotes trust. It makes sense to focus on a single identifiable
body that is designed to be sensitive to lots of issues. A member agreed that substantive protections
are most important. This member thought that the authority to declare an emergency should be
tailored to the kind of nationwide issue — like the pandemic — that Congress had in mind when it
suggested emergency rules. Local issues, like floods, hurricanes, or power outages, have been dealt
with in the past without an emergency rule and have not prompted Congressional action.

Another judge member also spoke in favor of uniformity and argued that the benefits of
uniformity outweigh those of localization.

Another judge member noted that the consideration of emergency rules happens
infrequently and that we should consider the types of emergencies that are possible. This member
suggested that a situation where the country’s communications infrastructure is damaged might
make it infeasible to communicate nationally and might make local control desirable.

One judge member expressed that she was impressed with the drafts and had originally
been comfortable with different decisionmakers for different sets of rules, but was now thinking
that uniformity was more desirable in light of the scope of the proposed changes. As an alternative
means of balancing the values at stake, this member suggested that perhaps the Judicial Conference
could be the default decisionmaker but that others could be permitted to determine that the Judicial
Conference is unreachable and — in those situations — to act on their own.

Professor Coquillette echoed Judge Bates’s view that the Executive Committee of the
Judicial Conference can act very quickly and has done so in the past.

A judge member asked about the extent to which the bankruptcy rules are already
sufficiently flexible to allow judges to toll and extend deadlines in particular cases. Professor
Gibson responded that there is already a rule that allows flexibility with regard to some deadlines
(Bankruptcy Rule 9006(b)), but that, because there are limits on the authority granted and some
deadlines are exempt, the subcommittee thought an emergency rule would be helpful. This same
committee member then explained his view that although the Bankruptcy Rules Committee’s
reasons for allowing emergency declarations at the bankruptcy court level made sense, the other
committees’ arguments to the contrary were also compelling. This member also suggested that
there was an appearance benefit favoring an Article III over an Article I decisionmaker that might
tilt the balance in favor of giving the Judicial Conference sole authority.

Another judge member supported having a different decisionmaker for the appellate rules,
but found today’s arguments in favor of uniformity compelling. This member thought that the
courts of appeals were very different from trial courts — there are fewer substantive rights at stake
and they are sufficiently nimble. Circuit-wide orders have been used in the past in order to
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immediately protect rights when, for example, major weather events necessitate the extension of
filing deadlines.

An attorney member thought that perceptions of what constitutes an emergency may vary
throughout the country and was initially inclined to favor some devolution of power to regional
courts. However, he was persuaded by the flexibility of the existing rules and the need for
uniformity and now favored keeping the decisionmaking power in the Judicial Conference, and
thought it was important that a uniform federal authority be identifiable in emergencies.

Definition of a Rules Emergency. Professor Capra introduced questions concerning what
ought to qualify as a “rules emergency.” There was at least some uniformity across advisory
committees on this issue. The advisory committees agreed there must be “extraordinary
circumstances relating to public health or safety, or affecting physical or electronic access to a
court” which “substantially impair[s] the court’s ability to perform its functions in compliance
with the[] rules.” One early issue was whether there should be a requirement that the parties, as
well as the courts, are unable to operate under the normal rules. This possibility was rejected
because the courts, and particularly the Judicial Conference, would be unlikely to have information
about the parties’ access. Further, a problem for the parties is necessarily a problem for the courts
so — to the extent the information is available — it makes no difference. The remaining point of
inconsistency across committees is that the Criminal Rules Committee, and no other committee,
included a requirement (in draft Criminal Rule 62(a)(2)) that before the Judicial Conference
declares a Criminal Rules emergency it must determine that “no feasible alternative measures
would eliminate the impairment within a reasonable time.”

Judge Kethledge explained this additional requirement. First, he explained that the
“extraordinary circumstances” finding under paragraph (a)(1) of the proposed criminal rule — the
finding the other committees also require — is a substantive impairment requirement. The
additional requirement in paragraph (a)(2) is an exhaustion requirement. These are not redundant.
Judge Kethledge emphasized that the committees have thought about different kinds of
proceedings and have focused on different things. Procedurally, the Criminal Rules are the only
rules the CARES Act directly amended. The Criminal Rules Committee gave intensive
consideration to how the rules ought to be abrogated in light of this kind of emergency. They
thought it was important that the rules not be abrogated unless doing so proves absolutely
necessary. The Criminal Rules protect core substantive interests with a long history in the law.
Given how carefully these rules have been crafted in the first place, all feasible alternatives should
be explored before any rules are suspended. There might be ways of adapting that cannot be
foreseen right now but which the Judicial Conference might be able to learn about in the moment
from local actors on the ground. Judge Kethledge thought any remaining disuniformity was worth
allowing. Professor Beale added that uniformity on this point was not essential — the Criminal
Rules Committee was not asking the other advisory committees to adopt the additional exhaustion
requirement. She suggested that it might be fine for a Bankruptcy Rules emergency to be declared
at the local level while extra protections are afforded the substantive rights at issue in the criminal
context. Professor King agreed that the Criminal Rules Committee feels very strongly about
including the exhaustion requirement.
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Professor Cooper spoke on behalf of the Civil Rules Committee. That committee was
comfortable with the “no feasible alternative” requirement being included in a criminal emergency
rule but not in the civil rule. It did not think it was necessary for the Civil Rules and, in light of the
different rights being protected in the criminal context, was not concerned with the disuniformity.
Professor Marcus agreed that Civil and Criminal Rules are very different so having a difference
on this point made sense.

Professor Gibson said the Bankruptcy Rules Committee felt similarly to the Civil Rules
Committee and had decided against including the “no feasible alternative” language. They were
not concerned with the disuniformity.

Judge Bybee observed that the only “friction points” for the courts of appeals in an
emergency were the filing of briefs and the holding of oral arguments. Neither of these implicated
the kinds of values at stake in the Criminal Rules, and the Appellate Rules Committee was
therefore also not concerned by the possibility of allowing the additional requirement in the
proposed criminal rule to remain in place.

Judge Bates thought the Criminal Rules Committee made a strong argument but he had
two points to add. First, he wanted to be sure that the exhaustion requirement was not redundant.
He asked whether it might be said that before it could find a “substantial impairment” the Judicial
Conference would necessarily have to have considered alternatives? Second, if the Judicial
Conference were put in the position of declaring a rules emergency across all the rules sets, was
there anything to be said for having the same standard for all the rules? If the rule were to state
that declaring a Criminal Rules emergency required consideration of feasible alternatives, might
this imply that there was no obligation to consider alternatives outside of the criminal context?
What would be the implications of leaving the requirement out for the other sets of rules?

A judge member reminded the Committee of the existing authority of the courts of appeal
under Appellate Rule 2 to suspend the Appellate Rules in particular cases and asked whether the
proposed amendment to Appellate Rule 2 could be seen as constraining this existing authority to
anarrower set of circumstances. This member noted that courts of appeal have been able to respond
to emergencies in the past and would not want to see their existing power limited.

An attorney member suggested adding “or set of cases” to Appellate Rule 2(a) in order to
avoid constraining the current authority of the courts of appeals. This would make it clear that the
courts of appeal could issue suspensions of rules across cases without declaring an emergency.
Professor Hartnett thought the Appellate Rules Committee would be receptive to such a change
because they did not want the existing authority of the courts of appeals to be constrained.
Professor Capra asked whether the issuance of orders under such an authority might start to look
like local rulemaking. Professor Hartnett responded that the language ““a set of cases” would imply
that orders suspending rules cannot be applied to all cases. Professor Struve asked for clarification
on the suggestion that subdivision (a) be modified in a way that would apply even outside of
emergency situations.

A judge member thought the higher standard for declaring a Criminal Rules emergency
was appropriate. Although the inclusion of the higher standard in only one of four emergency rules
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would imply that alternatives did not need to be considered in other contexts, this member did not
think the drawbacks of this implication outweighed the benefits of the heightened standard for a
Criminal Rules emergency.

Another judge member asked whether this language was added in response to any
particular situation that had come to the Criminal Rules Committee’s attention. Professor King
explained that the Criminal Rules’ Emergency Rules Subcommittee had held a miniconference
and consulted with a broad group of actors. The input received through these avenues influenced
the Criminal Rules Committee’s thinking. One circumstance that distinguished its approach was
the possibility of a hurricane or other major catastrophe rendering all the courthouses in a district
not useable. Other advisory committees would consider this a substantial impairment but history
had shown — in Puerto Rico and Louisiana — that criminal proceedings could be moved to a
different courthouse in another area. Judge Kethledge added that the Emergency Rules
Subcommittee had canvassed chief judges around the country. In response to Judge Bates’s
questions, Judge Kethledge thought that the required determinations were not redundant because
paragraph (a)(1) of draft Criminal Rule 62 only looked for an impairment and did not imply any
evaluation of alternatives. In a situation like the aftermath of Hurricane Katrina, court proceedings
were moved pursuant to 28 U.S.C. § 141. If an option like this is available, courts would be
obligated to use it to hold criminal proceedings under the existing rules while an emergency might
be declared under the Appellate, Bankruptcy, and Civil rules.

An attorney member said that he had been somewhat confused by the language because it
seemed that the “substantial impairment” finding would take into account the possibility of moving
court functions. However, this member now thought that a court moving its functions would be
“substantially impaired” because relocated proceedings do not constitute normal court operations.
The member suggested that it might be worth adding an adverb to modify “eliminate” in paragraph
(a)(2) — possibly “sufficiently.” This would indicate that the alternative must be sufficiently
effective to mitigate the disruption of court operations.

Ms. Shapiro expressed the DOJ’s support for Judge Kethledge’s reasoning and for
including the additional requirement for the Criminal Rules.

Judge Bates suggested that while the Criminal Rules Committee’s reasoning was
compelling, it might be worth reevaluating the value of uniformity. He also wanted to be sure that,
just as the Criminal Rules Committee had considered dropping the requirement, the other advisory
committees had considered adopting it.

Open-ended Appellate Rule Structure. Professor Capra explained that the proposed
appellate emergency rule sets almost no limit on the range of Appellate Rules that are subject to
suspension in a rules emergency. Nor does it state what the substitute rule (if any) must be when a
rule is suspended. The appellate emergency rule proposal does not specify what provisions need
to be included in an emergency rules declaration. It imposes no particular time limits on a rules
emergency declaration. These and other limitations are found in the other three emergency rules.

Judge Bybee reiterated that the two “friction points” for the courts of appeal operating
under emergency situations are filing deadlines and oral argument scheduling. Given the flexibility
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already available under the current Appellate Rules, the Appellate Rules Committee did not think
it made sense to have a more detailed rule for adjusting the timing of these events during
emergencies. The Advisory Committee would prefer having no emergency rule to adding more
constraints to their proposal because without an emergency rule the courts of appeal can just rely
on the flexibility they already have.

Professor Hartnett added that the current Appellate Rule 2 can be thought of as the
Appellate Rules’ equivalent to Civil Rule 1, which states that the Civil Rules should be interpreted
to preserve justice and efficiency. Professor Hartnett understood that the proposed amendment to
Appellate Rule 2 was particularly open-ended and did not identify alternative rules but noted that
rule-suspension provisions during the pandemic have often not provided alternatives. For example,
an order waiving a paper-filing requirement does not have to include all the details of online filing.
Professor Hartnett also suggested that subdivision (a) — the current Appellate Rule 2 — would carry
over into an appellate rules emergency and would then authorize courts to create whatever
alternatives they might need to operate. In addition, the Appellate Rules Committee did not set
timing deadlines for emergency declarations, opting instead for the open-ended instruction that the
emergency-declarer “must end the suspension” of rules “when the rules emergency no longer
exists.” Finally, he noted that he was not aware of anyone having suggested that Rule 2 had been
abused historically.

Judge Bates suggested that the courts of appeals’ normal modification of deadlines and oral
argument timing was not quite comparable to the suspension of rules during an emergency. The
ability to alter deadlines and scheduling is not unique to the courts of appeal. The distinguishing
feature of the courts of appeals might be that there is not much at stake when deadlines and
schedules are changed. He said it did not seem to him that this was what the committees were
concerned with here. Judge Bates also asked whether there is a downside to not setting out
replacement rules. If nothing is set out, it will be left to someone — the chief circuit judge, a panel,
the circuit as a whole — to describe specifics.

Judge Bates then pointed out that subdivision (a) says the court “may suspend and order
proceedings as it directs” while subdivision (b), the emergency rule, only says the court “may
suspend” and does not mention ordering proceedings. He asked whether paragraph (b) needs
something about the authority to order proceedings, or whether the omission was intentional.
Professor Hartnett explained that the Appellate Rules Committee had assumed that the authority
in paragraph (a) was implicit in (b), but he agreed that it should probably be made explicit.

A judge member made a similar drafting note. In paragraph (b)(2) the suspension of rules
within a circuit is allowed, but sometimes the rule only needs to be suspended in part of a circuit.
The member suggested that perhaps the rule should refer to “all or part of that circuit.”

Another judge member did not think it was a problem for the courts of appeals to have a
different structure to their emergency rules, but this member thought that a sunset provision —
maybe ninety days — would be an appropriate and important safeguard. Professor Capra added that
if the Judicial Conference was, ultimately, the only authority declaring emergencies across all the
rule sets, it would be particularly odd for there to be a time limit on the other three types of rules
emergencies but not on an appellate rules emergency.
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An attorney member had a question about language in paragraph (b)(2) that identifies “time
limits imposed by statute and described in Rule 26(b)(1)-(2)” as those that cannot be set aside in
an emergency and whether this referred to time limits both “imposed by statute” and “described
in Rule 26” and about the extent to which these categories overlapped. Professors Hartnett and
Struve indicated that they were not aware of any time limits in the Appellate Rules imposed by
statute but not covered in Rule 26(b), but recommended keeping the references to both because
some requirements covered in Rule 26(b) are not set by statute.

Judge Bybee thought it made sense to add “and order proceedings” to subdivision (b) for
consistency with subdivision (a), and he did not have any objection to a ninety-day time limit for
an emergency declaration. He agreed with Professor Capra’s point that this would be a particularly
good idea if the Judicial Conference were in the position of declaring rules emergencies across
rules sets. He also agreed with the proposal to add “or set of cases” and expressed his view that
the Appellate Rules Committee would likely be amenable to these suggestions.

Some relatively brief comments rounded out this discussion. One judge member noted that
if a ninety-day sunset provision is introduced there should be an option to extend the emergency
past the ninety days. Another judge member thought it would be helpful for paragraph (b)(2) to
reference both deadlines imposed by statute and Rule 26(b) because it was helpful to the reader to
include both, noting that, in this judge’s court, there exists a practice of including sunset provisions
when issuing emergency-type orders. Another judge member suggested that paragraph (b)(3) be
amended to limit the Judicial Conference’s review authority to review of decisions under
subdivision (b) as opposed to all of Rule 2, which would include subdivision (a). Judge Bybee
pointed out that the draft committee note addressed some issues that had been raised and that he
expected the Advisory Committee would be open to including additional clarifications.

Authority. Professor Struve introduced an issue raised in the Appellate Rules Committee
meeting, regarding whether rules allowing the Judicial Conference or other actors to declare an
emergency might run afoul of the Rules Enabling Act. She framed the issue in this way: a judge
presiding over individual cases is generally understood to have authority over her own docket. In
the draft emergency rules, the advisory committees give authority to the Judicial Conference. That
authority would not be limited to cases on its members’ own dockets. Nor does 28 U.S.C. § 331 —
which establishes and lays out the powers of the Judicial Conference — give the Judicial Conference
the authority to declare emergencies or suspend rules of procedure. Would there be a problem if
rules of procedure enacted through the Rules Enabling Act process gave the Judicial Conference
such authority?

Professor Struve reported that the general consensus after discussion among the reporters
was that there was not an issue under the Rules Enabling Act. One way of thinking about it was
that there are a variety of decisionmakers that exist outside of the courts that make determinations
that are incorporated by reference to the ways the courts function. For example, a state can declare
a legal holiday and have that decision incorporated into a time-counting provision, giving that
holiday declaration a legal effect in the rules. In the draft criminal, civil, and bankruptcy rules, the
Judicial Conference would choose from a menu of options and could choose to implement some
or all of them. There is less structure to the proposed appellate emergency provisions but as
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discussed, they already have more flexibility to suspend their rules, and the stakes are somewhat
lower.

Professor Capra thought the issue was simple. He pointed out that making a declaration
that an existing rule comes into effect is different from making a rule. The rule is preexisting, and
triggering it is not rulemaking. Professor Hartnett looked at the question differently. He thought
the concern was not that the federal rules cannot incorporate other law by reference, but rather the
source of the authority for another body to act in the first place: Where does the Judicial
Conference get the authority to declare the emergency? The other way to think about it is that
perhaps the rule promulgated under the Rules Enabling Act can itself be the source of the Judicial
Conference’s authority, but this requires thinking through the implications. Can a rule promulgated
under the Rules Enabling Act create authority for a body that did not have such authority already?

Professor Coquillette did not think this presented a practical problem. He added that
Congress instructed the Rules Committees to make rules that solve this problem, and he did not
think it was likely that anyone would challenge it.

A judge member asked whether paragraph (b)(3) of the draft amendment should refer to a
“declaration” under paragraph (b)(1) rather than a ‘“determination,” because the word
“determination” would seem to suggest that the Judicial Conference can review and revise the
rules modifications put in place as well as the emergency declaration. It did not seem to this
member that the Judicial Conference should necessarily be reviewing the modifications.

Professor Marcus thought it was very peculiar to suggest that there was an authority
problem when Congress had instructed the Rules Committees to do something like this and when
Congress would be reviewing the rule before it went into effect.

Professor Cooper thought that it was a very good idea for the Judicial Conference to be the
actor empowered to act and that there was therefore likely a way to find authority under either the
Rules Enabling Act or 28 U.S.C. § 331.

Professor Beale thought that the Rules Enabling Act provides the necessary authority if
such authority did not exist otherwise. If there is a statutory gap — and, in her opinion, one does
not appear to exist — she thought that the Rules Enabling Act’s supersession could bridge that gap.
If the Judicial Conference is the logical place to lodge the power to declare an emergency and if
the Rules Committees, the Judicial Conference, the Supreme Court, and Congress affirm that by
approving the emergency rules — that ought to be enough to alleviate any lingering concerns.

Professor Gibson noted that although the section of the Rules Enabling Act that applies
specifically to Bankruptcy Rules, 28 U.S.C. § 2075, does not include a supersession clause, she
nevertheless agreed that it provided sufficient authority.

Professor Cooper said that the Civil Rules had embraced things prescribed by the Judicial
Conference in the past. For example, electronic filing was originally permitted according to
standards developed by the Judicial Conference. Local rules numbering and the maintenance of
district court records were similar examples.



JANUARY 2021 STANDING COMMITTEE MEETING — MINUTES
PAGE 13

An attorney member asked if there was a gap between the current rule proposals and the
CARES Act’s focus on presidentially declared emergencies. Is there anything to be pointed to
other than the later ratification process? Professor Capra thought that this was only a problem if
the CARES Act were relied on for authority to promulgate the emergency rules. Instead the Rules
Enabling Act could be relied on as the statutory authority. Judge Bates clarified that the authority
question here is different from the statutory authorization.

Criminal Rules Provisions. The next topic for discussion was some of the substantive
provisions of draft Criminal Rule 62, particularly subdivisions (¢) and (d). Subdivision (c) lays out
specific substantive changes for emergency circumstances that were developed based on feedback
the committee received from participants in the miniconference. Judge Kethledge and Professors
Beale and King invited any thoughts from the Standing Committee on these proposals.

Judge Bates had a question concerning paragraph (c)(3), which would allow the court to
conduct a bench trial without the government’s consent when it finds that doing so “is necessary
to avoid violating the defendant’s constitutional rights.” He asked why the Criminal Rules
Committee had limited this to constitutional rights instead of allowing the same procedure when a
statutory right was at stake. Judge Kethledge thought the main reason was to avoid any questions
under Singer v. United States, 380 U.S. 24 (1965), in which the Supreme Court held that a
defendant has no constitutional right to waive trial by jury. Professor Beale noted also that the DOJ
was opposed to too much of a deviation from the norm and that the subcommittee had taken these
views into account. Originally, the rule would have allowed a bench trial without the government’s
consent whenever doing so would be “in the interest of justice.” The Advisory Committee
ultimately determined that this provision should be a narrow one. Judge Kethledge noted that there
was division over this provision among advisory committee members and that it had not been put
forward with unanimous support.

A judge member questioned the extent to which the situation envisioned by paragraph
(c)(3) could ever actually arise. Presumably the constitutional right at issue would be a speedy trial
right, and evaluating whether an additional delay would violate that right requires a fairly
complicated multi-factor decision. If, under the rule as drafted, a judge has to go through all of that
analysis and get it right, subject to an interlocutory appeal by the government, in practice it could
be very difficult to ever actually order a bench trial over a government objection. The member was
not opposed to the provision though because criminal defendants sitting in jail while proceedings
are delayed has been a major problem during the current pandemic. Professor Beale thought that
as a practical matter the provision could be used. The member asked whether looking at the
statutory speedy trial test rather than the constitutional one might make the provision more likely
to actually come into play. Professor King noted that Singer concerned the method of trial; it did
not involve speedy trial rights. The consensus of the Advisory Committee was to not limit the
provision to speedy trial rights because we cannot predict all future emergency circumstances and
what constitutional rights they might somehow implicate.

Another judge member expressed the view that this would likely be a null set provision if
the government’s veto can only be overridden based on constitutional concerns, and that it was not
worth writing a rule for a circumstance that would not happen.
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A member asked for clarification on whether the rules and statutes normally allow a bench
trial without the government’s consent. Professor Capra and others confirmed that they do not.
This member then asked whether this was a substantive change. Judge Kethledge thought there
might be a question there.

An attorney member thought the emergency setting could pit the defendant and
government against one another in a new way. In an emergency, the choice between a jury and a
bench trial also might implicate a very long incarceration. Judge Kethledge agreed these are serious
concerns. Professor King said there had been mixed reports regarding whether the government had
been withholding consent to bench trials in situations like these.

Professor Coquillette noted that the Supreme Court routinely approves the Standing
Committee’s recommendations but that the bench trial provision was the kind of thing that had
historically attracted more attention from the Court. Judge Bates agreed. On the other hand, Judge
Bates thought members of Congress might want statutory speedy trial rights protected as well as
constitutional rights. Accordingly, he thought it important to be very careful.

A judge member appreciated that the proposed rule addressed the issue of extended
detention while trials are delayed. This member was not aware of this issue arising but thought
there might be a need to think about defendants who want to have a jury trial but are not able to
get one for an extended period of time.

Mr. Wroblewski said that the DOJ shared the concerns with delayed trials, especially for
detained defendants. It had urged U.S. Attorneys to offer bench trials, and some offices had made
blanket offers. Many defendants have not taken this offer. There have been some situations where
the government has not consented to a bench trial, but those have been few. While the DOJ does
not anticipate that paragraph (c)(3) will have much impact in the end, it is sensitive to concerns
about what the Supreme Court will think. It supports the current proposal as a compromise rule.

As a final point on the bench trial issue, a member wondered why this rule was necessary.
If constitutional rights are at stake, this member asked, isn’t the government always obligated to
agree or to drop the case? Frequently the government must choose to prosecute a case in a manner
it would not prefer in order to avoid violating a defendant’s constitutional rights.

A judge member offered a view on paragraph (c)(1) which, as currently drafted, would
establish that “[i]f emergency conditions preclude in-person attendance by the public at a public
proceeding, the court must provide reasonable alternative access to that proceeding.” This member
felt that the word “preclude” was too strong. At times in the past year, public attendance was
severely limited but not totally unavailable. It would be better to encourage or require allowing
alternative public access when in-person access is seriously limited but not precluded.

Discussion then proceeded to subdivision (d), which addresses remote proceedings. In
general, subdivision (d) is more restrictive than the CARES Act’s remote proceedings provisions.
It carries over some aspects but has additional prerequisites that must be met before proceedings
may be held remotely.
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Judge Bates asked whether subparagraph (d)(2)(A) should refer to “in-person proceedings”
rather than “an in-person proceeding.” The latter formulation, which is in the current draft, would
seem to suggest a case-specific finding, which Judge Bates did not think was the Criminal Rules
Committee’s intent.

A judge member asked about subparagraph (d)(3)(B), which requires that — in conjunction
with other things — a defendant make a written request that proceedings be conducted by
videoconference. The member wanted to know what the Criminal Rules Committee had in mind
here. Professor King explained that there are two goals behind this requirement. First, it helps
guarantee that the gravity of the waiver is well-understood by both the defendant and counsel.
Second, it helps to create a record. The Advisory Committee did envision that the required writing
would be filed with the court. An additional provision in paragraph (c)(2) provides for obtaining
the defendant’s signature, written consent, or written waiver under emergency circumstances.

A judge member agreed with Judge Bates about subparagraph (d)(2)(A). This member said
that there had been concerns among judges regarding whether one judge in a district holding in-
person proceedings undermined findings by other judges that in-person proceedings could not be
held. This member also asked about the timing requirement in subparagraph (d)(2)(A) and
suggested it be mirrored in subparagraph (d)(3)(A).

Professor Capra asked whether there was inconsistency regarding the use of the word
“court,” in draft Criminal Rule 62, but he thought it was clear enough in each provision whether
the word referred to a single judge or to a court in the sense of a district or courthouse. He observed
that the Criminal Rules already use the word “court” in both senses. Professor Beale said this was
something each advisory committee should review for consistency and clarity. Professor Garner
added that “court” is used to refer to an individual judge throughout the rules and that this was
generally not a problem.

Miscellaneous Emergency Rules Issues. Professors Cooper and Marcus briefly explained
how the Civil Rules Committee’s CARES Act Subcommittee had identified the Civil Rules that
might warrant emergency changes. It conducted a thorough review of all the rules and identified
only a few that were not sufficiently flexible. These were the rules that are in subdivision (c) of
draft Civil Rule 87.

A judge member suggested that if the Judicial Conference is going to be the decisionmaker
in all instances, it would be more uniform to rephrase Rule 87 in the same way as the others.
Currently draft Bankruptcy Rule 9038 and Criminal Rule 62 default to enacting all the emergency
provisions unless the emergency-declarer says otherwise, while draft Civil Rule 87 requires that
the emergency-declarer affirmatively identify which emergency rules will go into effect. Professor
Capra agreed that consistency would be good here.

Professor Capra next raised the issue of what happens if the Judicial Conference is unable
to meet and declare an emergency? Should the rules account for such a situation? He said he didn’t
think such a provision was needed because if events were so dire that the Judicial Conference or
its Executive Committee couldn’t communicate for a significant amount of time that the Federal
Rules of Practice and Procedure would not be a particularly high priority. There would be bigger
problems to deal with. Further, the Executive Committee of the Judicial Conference is a smaller
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body and that smaller group is the one that would be deciding. The judge member who had raised
this issue in the first place found Professor Capra’s reasoning was persuasive.

Another judge member thought it was worth considering an emergency in which
communications are seriously disrupted. This member suggested that a judge or chief judge who
cannot communicate with the Judicial Conference should be able to act. This member thought the
fact that the situation was extreme did not mean it was not worth considering.

Finally, Professor Capra raised the issue of the termination of a declared rules emergency.
Draft Bankruptcy Rule 9038, Civil Rule 87, and Criminal Rule 62 say that if the emergency
situation on the ground ends before the declared rules emergency ends, there is a provision by
which the rules emergency may be terminated. The Bankruptcy and Civil Rules Committees’ draft
rules provide that the rules emergency “may” be terminated; the Criminal Rules Committee’s
proposal said that it “must” be terminated. Professor Capra suggested that the termination should
be permissive, not mandatory because imposing a mandate on the Judicial Conference seems
extreme.

One judge member disagreed and thought that the mandatory language was preferable.
These emergency rules should be preserved for extreme situations where there are no alternatives.
The sunset provisions limit the damage somewhat but still if the emergency is resolved it is
important to return to normal court operations. This member was not concerned about the
possibility that someone would have a cause of action if the Judicial Conference was required to
terminate the emergency but failed to do so. Professor Capra asked whether this would mean the
initial emergency-declaring authority should also say “must” instead of “may.” This member did
not think so, and Professor Capra agreed.

An attorney member agreed that any rules emergency should not last any longer than the
actual emergency, but this member thought that it was necessary to allow discretion. The relevant
question at the end of an emergency would be how to terminate, not whether to terminate.
Suggesting a mandatory obligation at the instant the emergency ends could distort the discussion
because, at the end of the day, the Judicial Conference would have to determine the reasonable
means of winding down the emergency operations.

A member expressed concern about writing a rule that forces the Judicial Conference to do
anything. If — as it seemed — any mandatory language would not be enforceable, then maybe
precatory language of some kind would be sufficient.

Judge Bates had one final question concerning proposed draft Bankruptcy Rule 9038. As
currently drafted, paragraph (c)(1) provides that certain actions could be taken district-wide
“[w]hen an emergency is declared” but paragraph (c)(2) which addresses actions that could be
taken in a specific case or proceeding did not include that same phrase. Judge Bates asked whether
paragraph (c)(2) should also say “when an emergency is declared.” Professor Gibson explained
that the style consultants had thought the current phrasing was clear — that yes, paragraph (c)(2)
also requires that an emergency must have been declared, but she and Judge Bates agreed that
perhaps it did need to be clarified.
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Other Matters Involving Joint Subcommittees

Judge Bates briefly addressed two ongoing joint subcommittee projects: the E-filing
Deadline Joint Subcommittee, formed to consider a suggestion that the electronic filing deadlines
in the federal rules be changed from midnight to an earlier time of day; and the Appeal Finality
After Consolidation Joint Civil-Appellate Subcommittee, which is considering whether the
Appellate and Civil Rules should be amended to address the effect (on the final-judgment rule) of
consolidating separate cases. Both subcommittees have asked the FJC to gather empirical data to
assist in determining the need for rules amendments.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Bybee and Professor Hartnett delivered the report of the Appellate Rules Advisory
Committee, which last met via videoconference on October 20, 2020. The Advisory Committee
presented four information items. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 195.

Information Items

Proposed Amendments Published for Public Comment. Judge Bybee explained that at the
June 2020 Standing Committee meeting the Appellate Rules Committee had received some
feedback concerning proposed Rule 42, which would address voluntary dismissals. The committee
addressed the concern and would be seeking final approval of this proposed rule change in the
spring of 2021. There was no present action to be taken. Professor Hartnett noted that the concerns
raised at the Standing Committee related to how the requirement that parties agree to dismissal of
an appeal might interact with local rules requiring the defendant’s consent before dismissal. Judge
Bates, who had raised this concern, stated that he was happy with the adjustments that the
Appellate Rules Committee had made to proposed Rule 42.

Comprehensive Review of Rule 35 (En Banc Determination) and Rule 40 (Petition for
Panel Rehearing). The Appellate Rules Committee is still considering combining Rules 35 and 40.
It was thought that consolidating these rules might eliminate some confusion in the Appellate
Rules. This issue remains under careful study.

Suggestions Related to In Forma Pauperis Relief. Various suggestions relating to in forma
pauperis relief had been submitted to the Appellate Rules Committee. Judge Bybee explained that
it was not clear that the problems identified were problems with the Appellate Rules. The issues
are under consideration, but may be put off.

Relation Forward of Notices of Appeal. The relation forward of notices of appeal was still
under discussion by the committee.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Dennis Dow and Professors Gibson and Bartell provided the report of the
Bankruptcy Rules Advisory Committee, which last met via videoconference on September 22,
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2020. The Advisory Committee presented four action items and two information items. The
Advisory Committee’s report and the draft minutes of its last meeting were included in the agenda
book beginning at page 241.

Action Items

Retroactive Approval of Official Form 309A—I (Notice of Bankruptcy Case). Judge Dow
explained this action item concerning a series of forms that are used to notify recipients of the time
and place of the first meeting of creditors and certain other deadlines. The information on these
forms includes the web address of the PACER system. This web address had been changed, so the
forms needed to be updated to reflect the new address. The change has already been made pursuant
to the Bankruptcy Rules Advisory Committee’s authority to make technical changes subject to
retroactive approval by the Standing Committee and notice to the Judicial Conference, and the
Advisory Committee now sought that retroactive approval. Upon motion, seconded by a member,
and on a voice vote: The Committee decided to retroactively approve the changes to the
Official Form 309A-3091.

Proposed Amendments for Publication. An amendment to Rule 3011(Unclaimed Funds in
Chapter 7 Liquidation, Chapter 12 Family Farmer’s Debt Adjustment, and Chapter 13 Individual’s
Debt Adjustment Cases), was brought up in connection with a project on unclaimed funds and is
intended to reduce the amount of such funds and clerks’ offices’ liabilities with regard to them.
The Bankruptcy Rules Advisory Committee asked for a modification of Rule 3011 in order to
achieve a wider circulation of information about unclaimed funds. The modification proposed by
the Bankruptcy Rules Committee would add a new subdivision (b) that would require court clerks
to provide searchable access on court websites to data about unclaimed funds on deposit with the
clerk. The Bankruptcy Rules Committee added a proviso that would allow the clerk to limit access
to this information in specific cases for cause shown (e.g., to protect sealed information). The
Advisory Committee sought publication of this proposed amendment.

Related Amendments to Bankruptcy Rule 8003 (Appeal as of Right—How Taken,;
Docketing the Appeal) and Form 417A (Notice of Appeal and Statement of Election) were
proposed in order to maintain uniformity with recent amendments to the Federal Rules of
Appellate Procedure. Rule 8003 would be amended to conform to pending amendments to
Appellate Rule 3. The amendments would clarify that the designation in a notice of appeal of a
particular interlocutory order does not preclude appellate review of all other orders that merge into
that judgment or order. Form 417A, the Bankruptcy Notice of Appeal Form, would be amended
to conform to the wording changes in Rule 8003. Upon motion, seconded by a member, and on a
voice vote: The Committee approved for publication the proposed amendments to Rule 3011,
Rule 8003, and Form 417A.

Information Items

Changes to Instructions for Olfficial Form 4104 (Proof of Claim, Attachment A). Judge
Dow explained that a bankruptcy judge had pointed out a problem with Form 410A to the
Bankruptcy Rules Committee. The Form is an attachment to a Proof of Claim Form that is filed in
bankruptcy cases for mortgage-related claims. The problem related to how total debt is calculated
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when the underlying mortgage claim has been reduced to judgment and has merged into that
judgment. A question can arise as to what governs the claim at that point in jurisdictions that have
judicial foreclosure. Judge Dow said that the Advisory Committee added a paragraph to the
instructions to Form 410A clarifying that the “principal balance” in this situation is the amount
due on the judgment along with any other charges that may have been added to the claim by
applicable law. Judge Dow explained that because only the instructions were changed, and not the
form itself, that no Standing Committee action was required.

Bankruptcy Rules Restyling. Professor Bartell explained that the style consultants have
been doing great work making the rules more comprehensible. Parts one and two of the restyled
rules had been published, consideration of parts three and four were proceeding on schedule, and
the style consultants had just given the committee a draft of part five. An official draft of part six
was scheduled to be ready in February. Professors Garner and Kimble expressed their appreciation
to the Bankruptcy Rules Committee.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Robert Dow and Professors Cooper and Marcus provided the report of the Civil
Rules Committee, which last met via videoconference on October 16, 2020. The Advisory
Committee presented three action items and four information items. The Advisory Committee’s
report and the draft minutes of its last meeting were included in the agenda book beginning at page
297.

Action Items

Proposed Amendment to Rule 7.1 (Disclosure Statement). The Civil Rules Committee first
sought final approval of a proposed amendment to Rule 7.1 which was presented at the Standing
Committee’s June 2020 meeting and remanded to the Civil Rules Committee for further
consideration in light of the feedback provided by the Standing Committee. Proposed
paragraph (a)(1) and subdivision (b) have not changed since the June 2020 meeting. These
provisions deal with adding nongovernmental corporate intervenors to the requirement for filing
disclosure statements. Proposed paragraph (a)(2) has been revised since the June 2020 meeting.

Proposed Rule 7.1(a)(2) seeks to require timely disclosure of information necessary to
determine diversity of citizenship for jurisdictional purposes. Often this is not complicated, and
citizenship is settled when the case is initially filed in federal court or removed from state court.
However, determining citizenship is complicated in a number of cases, especially considering the
proliferation of LLCs. The Civil Rules Committee thought it was worth amending Rule 7.1
because the consequences of failing to spot a jurisdictional problem early can be severe. As the
committee’s report explains, the committee came up with two ways to address the issues raised by
the Standing Committee at the June meeting — one more detailed than the other. The Advisory
Committee prefers the more detailed version but presented an alternative version for the Standing
Committee’s consideration.

Professor Cooper described the alternatives. As published, the rule would have required
disclosure of citizenship at the time the action was filed in federal court, with the idea that this
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would apply equally to cases removed from state court because the time at which the case is
removed is the time at which it is first filed in federal court. Public comments suggested that the
rule would be clearer if it referred to the time at which an action is “filed in or removed.” Proposed
subparagraph (a)(2)(A) was revised and now reflects these suggestions. In committee discussion,
it was noted that diversity may need to be evaluated at other times as well. Subparagraph (a)(2)(B)
was added to account for this and required filing “at another time that may be relevant to
determining the court’s jurisdiction.” Last June, some Standing Committee members were
concerned that the language of this subparagraph was too open-ended. The proposal was remanded
to the Advisory Committee for further consideration.

After extensive discussion, the Advisory Committee concluded again that it would be
worthwhile to draw judges’ and practitioners’ attention to the complexity of the diversity rules and
to the fact that diversity jurisdiction is not permanently fixed at the moment when the case first
arrives in federal court. This led to the proposed revision of subparagraph (a)(2)(B)’s language
presented at this meeting. The proposal would now require the filing of disclosures when “any
subsequent event occurs that could affect the court’s jurisdiction.” The Advisory Committee
recognized that this was still somewhat nonspecific, but felt that the alternative of trying to spell
out all the events that could affect diversity jurisdiction as an action progresses was simply not
feasible. The Advisory Committee also suggested that the Standing Committee could approve a
version that simply omits subparagraphs (a)(2)(A) and (B) (and dropping the word “when” from
the end of paragraph (a)(2)), but Professor Cooper explained that the Advisory Committee did not
recommend this course of action.

Judge Bates wondered whether there was still ambiguity in the word “when” in paragraph
(a)(2). He was concerned that someone could be confused as to whether this refers to the time for
filing or the time the citizenship is attributed. Professor Cooper said that, in the Civil Rules, the
word “when” is often used to mean “at the time.” He said that it was possible to add a few more
words if it would help to clarify, but the Advisory Committee believed it was not necessary and
was better to avoid unnecessary verbiage. Judge Bates noted that the second alternative proposed
would avoid the problem by dropping subparagraphs (A) and (B).

A judge member offered a number of suggested alterations to the text of the proposed
amendment. First, this member noted that no matter whether “when” or “at the time” was used, it
was unlikely that practitioners would assume that the filing had to be made immediately. It might
be helpful to provide a time limit to ensure prompt filing. This particular suggestion was later
withdrawn. The member also asked whether the word “or” might be preferable to “and” at the end
of subparagraph (A). Professor Cooper explained that “and” was used because the filing under
subparagraph (A) would have to be made in every case and would often be sufficient to resolve
questions. If something happens after that, having fulfilled the subparagraph (A) requirement in
the past does not make the subparagraph (B) filing unnecessary. The member then suggested
moving the word “when” from before the colon to, instead, the start of both of subparagraphs (A)
and (B). This same member suggested that the reference to a party that “seeks to intervene” in
paragraph (a)(1) ought to be reflected in paragraph (a)(2) which currently refers only to an
“intervenor.” Professor Cooper did not recall this issue having been raised before the Advisory
Committee. For paragraph (2), though, Professor Cooper thought it might make sense to wait for
intervention to be granted under some circumstances. Judge Bates noted that, if implemented in
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paragraph (a)(2), this change should also be made in subdivision (b). The committee member also
suggested subparagraph (2)(B)’s reference to “any subsequent event . . . that could affect the
court’s jurisdiction,” might be too broad. If, for example, a case arguably became moot, this would
be an event that could affect the court’s jurisdiction. But this is not a circumstance where the re-
filing of disclosures would be necessary or desirable. Professor Cooper agreed that an amendment
to narrow the filing requirement could be added.

Professor Kimble said that although moving the word “when” to both (A) and (B) would
not change the meaning, the current draft was consistent with what the style consultants would
typically recommend. He said that the style consultants would typically change “at that time” to
“when.”

Professor Hartnett asked if it would be helpful to break paragraph (a)(2) into two sentences.
(““. .. aparty or intervenor must, unless the court orders otherwise, file a disclosure statement. The
statement must . . . .”") Professor Cooper thought this was a good idea. Judge Dow wondered
whether “intervenor or proposed intervenor” would be an appropriate way to refer to the party
seeking to intervene, and he endorsed the suggestion that (a)(2) be split into two sentences.

Another attorney member asked why paragraph (a)(1) referred to “4 nongovernmental
corporate party” but to “any nongovernmental corporation that seeks to intervene,” rather than
using “any” in both places. Professor Cooper thought it should be changed to whichever conforms
to the Appellate and Bankruptcy Rules, and Judge Bates agreed. Professor Garner suggested that
the style consultants would normally change “any” to “a” and that if other rules were phrased
differently, those rules were inconsistent with the style guidelines.

Judge Bates reviewed and summarized the changes under consideration. A judge member
pointed out that revisions to the committee note might also be necessary. Judge Bates determined
that it was better to circulate the proposed amendment incorporating the changes made during the
meeting via email, with an opportunity for discussion, followed by a vote by email. This was done
later in the week. There was no call for discussion and, upon a motion that was seconded, the
Standing Committee voted unanimously to recommend for approval the proposed amendment
to Rule 7.1. The agenda book has been updated to reflect the final version of the proposed
amendment that the committee approved.

Proposed Amendment to Rule 15(a)(1). Judge Dow presented a proposed amendment to
Rule 15(a)(1), with a request that it be approved for publication for public comment. The proposed
amendment is intended to remove the possibility for a literal reading of the existing rule to create
an unintended gap. Paragraph (a)(1) currently provides, in part, that “[a] party may amend its
pleading once as a matter of course within (A) 21 days after serving it or (B) if the pleading is one
to which a responsive pleading is required, 21 days after service of a responsive pleading or 21
days after service of a motion under Rule 12(b), (e), or (f), whichever is earlier.” A literal reading
of “within . .. 21 days after service of a responsive pleading or [pre-answer motion]” would suggest
that the Rule 15(a)(1)(B) period does not commence until the service of the responsive pleading
or pre-answer motion — with the unintended result that there could be a gap period (beginning on
the twenty-second day after service of the pleading and extending to service of the responsive
pleading or pre-answer motion) within which amendment as of right is not permitted. The proposed
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amendment would preclude this interpretation by replacing the word “within” with “no later than.”
The Committee approved for publication the proposed amendment to Rule 15(a)(1).

Proposed Amendment to Rule 72(b)(1). Judge Dow next presented a proposed amendment
to Rule 72(b)(1), with a request that it be published for public comment. The rule currently directs
that the clerk “must promptly mail a copy” of a magistrate judge’s recommended disposition. This
requirement is out of step with recent amendments to the rules that recognize service by electronic
means.

The proposed amendment to Rule 72(b)(1) would replace the requirement that the
magistrate judge’s findings and recommendations be mailed to the parties with a requirement that
a copy be “immediately served” on the parties as provided in Rule 5(b). In determining how to
amend the rule to bring it in line with current practice, the Advisory Committee referred to Rule
77(d)(1) which was amended in 2001 to direct that the clerk serve notice of entry of an order or
judgment “as provided in Rule 5(b).” In addition, Criminal Rule 59(b)(1) includes a provision
analogous to Civil Rule 72(b)(1), directing the magistrate judge to enter a recommendation for
disposition of described motions or matters, and concluding: “The clerk must immediately serve
copies on all parties.” Criminal Rule 49, like Civil Rule 5, contemplates service by electronic
means. Professor Kimble asked why the word “promptly” had been changed to “immediately.”
Professor Cooper said this change was made for conformity with Criminal Rule 59(b)(1). Upon
motion, seconded by a member, and on a voice vote: The Committee approved for publication
the proposed amendment to Rule 72(b)(1).

Information Items

Subcommittee on Multidistrict Litigation. Judge Dow provided the report of the
Multidistrict Litigation (MDL) Subcommittee. The first topic, formerly called “early vetting” is
now called “initial census.” In three of the largest MDLs going on right now, a form of initial
census has occurred over the past year. Judge Dow had spoken with the judges overseeing two of
these three cases. Rather than have lengthy fact sheets, the judges in these cases have relied on the
basic information on the first few pages of the fact sheets. The judges in these cases have used this
basic information to organize the plaintiffs’ steering committee, to organize discovery, and to
dismiss certain plaintiffs. The subcommittee has been very happy with how this has been
developing in the big MDLs. It remains on the study agenda because a rule may be helpful, but it
is also possible that these practices may just be circulated as best practices and could belong in the
Manual on Complex Litigation or spread as a model by discussion at conferences. A rule may not
be necessary.

An attorney member wanted to share his view. In this member’s experience, courts and the
plaintiffs’ bar think there is little need for change and the defense bar does think there is a need for
change. This makes rulemaking difficult. On paper, the rules seem to suggest that defendants could
have a number of cases that they might want to join together into an MDL. In practice, though, the
existence of an MDL can lead to more cases against a defendant because there is less of a hurdle
to additional plaintiffs joining — and in fact the plaintiffs’ bar wants more plaintiffs. Additionally,
MDLs are perceived on both sides as settlement vehicles. A lot of work goes into them, but they
nearly always settle. This member understood that the Advisory Committee was not inclined
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toward allowing interlocutory appeals, but thought that it was worth looking at the initial census
option as a way of avoiding the multiplicity problem.

Another attorney member thought there might be an opportunity to craft a flexible rule that
would allow the courts to craft an initial census tailored to the particular case. Judge Dow agreed
that this was what the Advisory Committee had in mind — something prompting the lawyers and
the judge to consider an initial census in every case.

Judge Dow next explained that the subcommittee had also been very focused on
interlocutory appeals. The subcommittee had held a conference of judges and lawyers working on
MDLs, including a particularly good representation of non—mass tort MDLs. The conference had
had a large influence on the subcommittee’s thinking and in the recommendation that an
interlocutory appeal rule should not be pursued at this time. Some feel that the current interlocutory
appeal options (and mandamus) are sufficient. Other interested persons think that even if there are
some gaps, there is no need for new rules or rules amendments because the current rules are good
enough and any delays caused by interlocutory appeals would not be worth it. As an example of
one problem that could arise if interlocutory appeals were permitted, Judge Dow explained that
state courts might not be willing to wait around while a federal Court of Appeals takes up a case.
At the end of the day, the members of the subcommittee all thought that an interlocutory appeal
rule was not worth pursuing at this time. Professor Marcus added that there had also been
definitional issues concerning what kinds of cases to which such a rule would apply.

Finally, Judge Dow explained that equity and fairness and the role of the court in the
endgame of settlements of large MDLs was the area that the subcommittee would likely be focused
on in the near term. There are obvious similarities between MDLs and class actions, and for class
actions the rules require that courts approve settlements. This is not the case for MDLs unless they
are resolved through a class action mechanism. Questions can arise about whether all parties are
treated the same and about what the court’s role should be. Professor Cooper drafted a memo on
these issues. At the last subcommittee meeting it was resolved that a conference convening
stakeholders would be useful to help determine whether action should be taken on this issue.

An attorney member thought that it might be worth considering whether the attorneys with
the most clients or client with the largest interest ought to be lead counsel, or at least whether this
ought to be a factor in determining lead counsel. One criticism of MDLs is that they are lawyer-
driven litigation and hinging lead counsel assignments on characteristics of the clients might
ameliorate this somewhat (as opposed to giving prominence to the lawyer who files first or who is
best-known in the district).

Another judge member suggested that in preparation for the conference, it might be worth
asking the Federal Judicial Center to survey clients who received settlements in MDLs. An
attorney member said he feared the proposal of rewarding the lawyers who aggregated the most
clients. This would incentivize lawyers to form coalitions and would undermine the courts’ control
overall. In securities litigation, there are policy reasons to put institutional shareholders in the lead,
but those reasons don’t necessarily carry over to MDLs across all kinds of subject areas. This
member agreed it was worth investigating what happens with money that ends up in common
benefit funds. Lawyers applying to be lead counsel could be questioned regarding what has
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happened to funds they have won or overseen in the past. The member cautioned these issues
might not be appropriately resolved through a civil rule.

Items Carried Forward or Removed from the Advisory Committee’s Agenda. Judge Dow
briefly summarized items on the Advisory Committee’s agenda. He explained that the Civil Rules
Committee is continuing to consider an amendment to Rule 12(a) that would clarify the time to
file where a statute sets time to serve responsive pleadings but that the Advisory Committee had
not yet come to an agreement on that issue. The Advisory Committee was also interested in
investigating a potential ambiguity lurking in Rule 4(c)(3)’s provision for service by a U.S.
Marshal in in forma pauperis cases. This investigation had not proceeded recently because the
Marshals Service had been preoccupied with pandemic-related security concerns and the
committee did not want to bother them at this time. There had been suggestions that the Advisory
Committee look into amending Rules 26(b)(5)(A) and 45(¢e)(2) to revise how parties provide
information about materials withheld from discovery due to claims of privilege. The Civil Rules
Committee plans to create a new Discovery Subcommittee to look into these issues. An Advisory
Committee member submitted a suggestion to amend Rule 9(b), on pleading special matters — this
would be discussed at the Advisory Committee’s next meeting. Finally, Judge Dow explained that
the Advisory Committee had removed from its agenda suggestions to amend Rule 17(d) (regarding
the naming of defendants in suits against officers in their official capacity) and Rule 45 (concerning
nationwide subpoena service).

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Kethledge presented the report of the Criminal Rules Committee, which met via
videoconference on November 2, 2020. The Advisory Committee presented two information
items. The Advisory Committee’s report and the draft minutes of its last meeting were included in
the agenda book beginning at page 395.

Information Items

Rule 6 Subcommittee. Judge Kethledge reported that the Advisory Committee was
continuing to consider suggestions to amend the grand jury secrecy provisions in Rule 6. Since the
last meeting, the Advisory Committee has received a third suggestion from the DOJ seeking an
amendment that would authorize the issuance of temporary orders blocking disclosure of grand
jury subpoenas under certain circumstances. The Rule 6 Subcommittee plans to hold a virtual
miniconference in the spring of 2021 to gather a wide range of perspectives based on first-hand
experience. Invitees will include historians, archivists, and journalists who wish to have access to
grand jury materials, as well as individuals who can represent the interests of those who could be
affected by disclosure (e.g., victims, witnesses, and prosecutors). The subcommittee will also
invite participants who can speak specifically to the DOJ’s proposal that courts be given the
authority to order that notification of subpoenas be delayed (e.g., technology companies that favor
providing immediate notice to their customers). The Advisory Committee anticipates having more
to report at the June 2021 meeting.
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Items Removed from the Advisory Committee’s Agenda. A number of items had been
removed from the Advisory Committee’s agenda. Discussion of these items is in the committee’s
report.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Schiltz and Professor Capra provided the report of the Evidence Rules Advisory
Committee, which last met via videoconference on November 13, 2020. The Advisory Committee
presented three information items. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 441.

Information Items

Amendment to Rule 702 (Testimony by Expert Witnesses). Judge Schiltz explained that the
committee was looking at two issues relating to testimony by expert witnesses. The first was what
standard a judge should apply when considering whether to allow expert testimony. It is clear that
a judge should not allow expert testimony without determining that all requirements of Rule 702
are met by a preponderance of the evidence. The requirements are that the testimony will assist
the trier of fact, that it is based on sufficient facts or data, that it is the product of reliable principles
and methods, and that the expert reasonably applied those principles and methods to the facts at
hand. It is not appropriate for these determinations to be punted to the jury, but judges often do so.
For example, in many cases expert testimony is permitted because the judge thinks that a
reasonable jury could find the methods are reliable. There is unanimous support in the Evidence
Rules Committee for moving forward with an amendment to Rule 702 that would clarify that
expert testimony should not be permitted unless the judge finds by a preponderance of the evidence
that each of the prerequisites are met. This would not be a change in the law, but rather would
consolidate information available in two different rules and two Supreme Court opinions.

The second expert testimony issue being considered by the Evidence Rules Committee is
the problem of overstatement. Judge Schiltz explained that this refers to the problem of experts
overstating the strength of the conclusions that can reasonably be drawn by the application of their
methods to the facts. For example, an expert will testify that a fingerprint “was the defendant’s”
or that a bullet did come from a gun, with no qualification or equivocation. Experts will make these
claims with certainty when the science does not support such strong conclusions. The defense bar
has been asking for an amendment that would not permit such overstatements. The Evidence Rules
Committee was divided on this suggestion from the defense bar. Only the DOJ, however, was
opposed to a more modest proposed amendment that would draw attention to the need for every
expert conclusion to meet the standard set under Rule 702. Judge Schiltz anticipates that the
Advisory Committee will present something related to Rule 702 at the Standing Committee’s June
2021 meeting, once he has received input from new members who recently joined the Advisory
Committee.

Proposed Amendment to Rule 106 (Remainder of or Related Writings or Recorded
Statements). The “rule of completeness™ requires that if at trial one party introduces part of a
writing or recorded statement, the opposing party can introduce other parts of that statement if in
fairness those other parts should also be considered. Judge Schiltz explained that there are a couple



JANUARY 2021 STANDING COMMITTEE MEETING — MINUTES
PAGE 26

of problems with this rule in practice. One is that the circuits are split on whether the “completing
portion” can be excluded as hearsay. This can arise, for example, when a prosecutor misleadingly
introduces only part of a statement and the defendant wants the jury to hear the completing portion.
Some courts will exclude the completing portion under the hearsay rule out of a concern that the
jury will overweight it. Other courts will allow the completing portion in but will instruct the jury
not to consider it for the truth of the matter but only as providing context. Other courts just let it
all in with no limit. The Evidence Rules Committee plans to draft an amendment to Rule 106 that
would say that a judge cannot exclude the completing portion for hearsay, but that a judge may
issue a limiting instruction.

Another problem with Rule 106 is that it only applies to written or recorded statements. If
the statement was made orally, the common law governs and there is a lot of inconsistency in how
it is applied. This is one of few areas of evidence law where the Evidence Rules are not considered
to preempt the field. It is an odd area for that to be the case because generally this issue arises at
trial and must be addressed on the fly, with minimal time for a judge to research the common law.
The Evidence Rules Committee plans to draft an amendment rule that would apply to oral
statements and supersede the common law.

The Evidence Rules Committee agreed to proceed with both changes to Rule 106. The
Department of Justice opposed both changes.

Proposed Amendment to Rule 615 (Excluding Witnesses). Judge Schiltz explained that
Rule 615 is, on its face, quite simple. It says that a judge must exclude witnesses from the
courtroom during trial if the opposing side asks the judge to do so. These requests are common.
There is confusion, though, over whether the ruling granting such a request only keeps the witness
out of the courtroom or whether it also implies that the witness may not learn about what has been
said in court — through conversations, reading a transcript, reading a newspaper, etc. Some circuits
have said that the order automatically prevents the excluded witness from learning through these
other avenues, while other circuits view the order as only effecting the physical exclusion. Because
of this confusion, it can be very easy for witnesses to accidentally violate the order and find
themselves in contempt of court. The Evidence Rules Committee unanimously agreed to draft an
amendment retaining the part of Rule 615 that requires the court to exclude witnesses if any party
asks but making clear that courts can also go further to prevent witnesses from learning about in
court testimony. This should clarify that any additional restrictions must be made explicit.

A judge member noted that it was worth thinking about the implications of Rule 615 during
trials held over videoconference or otherwise remotely. Additionally, this member noted that in
bench trials direct testimony can be taken by affidavit and that it might be worth referring to that
sort of testimony in the rule as well. Professor Capra thought the rule would help with these
situations because it draws attention to methods of hearing about other witnesses’ testimony
beyond simply sitting in the courtroom while the witness testifies.

OTHER COMMITTEE BUSINESS

The meeting concluded with a series of reports on other committee business. First Judge
Bates addressed the 2020 Strategic Plan for the Federal Judiciary. The agenda book contains
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material concerning the strategic plan, beginning at page 471. Judge Bates explained that the
Judicial Conference committees — including this one — were asked to provide input on what
strategies and goals reflected in the Plan should receive priority in the next two years. Those
recommendations would be reviewed at the upcoming meeting of the Executive Committee of the
Judicial Conference. Committee members were instructed to send any suggestions to Judge Bates
and to Shelly Cox of the Rules Committee Staff.

Julie Wilson delivered a report on the Judiciary’s Response to the COVID-19 pandemic.
Judge Campbell had discussed this at the Standing Committee’s June meeting. The Administrative
Office’s COVID-19 Task Force was established early last year and continues to meet bi-weekly.
The Task Force remains focused on safely expanding face-to-face operations at the AO and in the
courts. Notably, the Task Force has formed a Virtual Judiciary Operations Subgroup, which will
recommend technical standards along with policies and procedures regarding the operation of
remote communications, including with defendants in detention. Another big part of their work
will be to standardize virtual operations throughout the judiciary. In the Administrative Office,
guidelines, data, and information are being posted regularly on the JNet website, including
information about the resumption of jury proceedings. These materials are available to judges and
their staff. The only Judicial Conference activity relating to COVID-19 that has occurred since the
last meeting was the extension of the CJRA reporting period from September 30 to November 30.

Ms. Wilson also delivered a legislative report. She explained that the Administrative Office
had requested supplemental appropriations from Congress to address various needs within the
judiciary due to the pandemic. These appropriations were not made. The Administrative Office
also submitted 17 legislative proposals. These were not taken up by the recently concluded 116th
Congress. One notable law enacted last year was the Due Process Protections Act. This was
introduced in the Senate in May 2019 and had been tracked by the Rules Committee Staff. It was
passed quickly and unanimously in 2020. The Act statutorily amended Criminal Rule 5 (Initial
Appearance) to require that judges issue an oral and written order confirming prosecutors’
disclosure obligations under Brady and its progeny. The Act required the creation of model orders
for each district. Judge Campbell and Judge Kethledge had sent a letter to the leadership of the
House Judiciary Committee expressing the Rules Committees’ preference for amending the rules
through the Rules Enabling Act process, but the Act passed regardless. The 117th Congress was
sworn in on January 3, 2021, just a few days before the Committee met. Some legislation that has
been of interest to the Rules Committees in the past had already been reintroduced. Representative
Andy Biggs reintroduced the Protect the Gig Economy Act. It would expand Civil Rule 23 to
require that the prerequisites for a class action be amended to include a requirement that the claim
does not concern misclassification of workers as independent contractors as opposed to employees.
Representative Biggs also introduced the Injunctive Authority Clarification Act. This would
prohibit the issuance of nationwide injunctions. Other familiar pieces of legislation will likely also
be introduced in the coming weeks. The Rules Committee Staff will continue to monitor any
legislation introduced that would directly or effectively amend the federal rules.

CONCLUDING REMARKS

Before adjourning the meeting, Judge Bates thanked the Committee members and other
attendees for their preparation and contributions to the discussion. The Committee will next meet
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on June 22, 2021. The hope is that the meeting will be in person in Washington, D.C. if doing so
is safe and feasible at that time.



