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. COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
% Lo OF THE »
JUDICIAL CONFERENCE OF THE UNITED STATES
~ ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
. WASHINGTON, D.C. 20544

TO THE BENCH AND BAR:

The Judicial Conference Advisory Committee on Civil Rules has
proposed various amendments to the Federal Rules of Civil Procedure
and to the Federal Rules of Evidence and has requested that the
proposals be circulated to the bench and bar and to the public

~generally for comment. These proposals, included herein, are
explained in the Notes prepared by the Advisory Committee. ,

The Judicial Conference Standing Committee on Rules of Practice
and Procedure has not approved these proposals but submits them
herewith for public comment. We request that all comments and
suggestions with respect to them be placed in the hands of the
Secretary as soon as convenient and, in any event, no later than
February 15, 1992, ~ ~

All communications with respect to the proposals should be
addressed to the Secretary of the Committee on Rules of Practice and
Procedure, Administrative Office of the United States Courts,
Washington, D.C. 20544. ' ' :

In order that persons and organizations wishing to do so may
comment crally on the proposed amendments, a hearing will be held
by the Advisory Committee on Civil Rules at the United States
Courthouse in Los Angeles, California, on November 21, 1991. Those
wishing to testify should contact the Secretary of the Committee at
the above address at least 30 days before the hearing. '

: These proposed ‘amendments have not been submitted to or
considered by the Judicial Conference of the United States or the .
Supreme Court. S : :

Rcbert E. Keeton
Chairman :

; Joseph 7. Spariiol ’ ‘Jrk.
i Secretary ' : ‘

August 15, 1991




PROCEDURES FOR THE CONDUCT OF BUSINESS BY THE
" JUDICIAL CONFERENCE COMMITTEES ON
RULES OF PRACTICE AND PROCEDURE

Scope

These procedures govern the operations of the Judicial
Conference Committee on Rules of Practice, Procedure, and
Evidence (Standing Committee) and the various Judigcial
Conference Advisory Committees on Rules of Practice and
Procedure in drafting and recommending new rules of
practice, procedure, and evidence and amendments to
existing rules. sl ~ : ~ o

1.

“Functions

Part I ~ Advisory Committees

Each Adviécry Committee shall carry on "a continuous

- study of the operation and effect of the general rules

of practice and procedure now or hereafter in use" in
its particular field, taking into consideration
suggestions and recommendations received from any

- source, new statutes and court decisions affecting the
rules, and legal commentary. :

Suggestions and Recommendations

Suggestions and recommendations with respect to the -
rules should be sent to the Secretary, Committee on
Rules of Practice and Procedure, Administrative

Office of the  United States  Courts,
- Washington, D.C. 20544, who shall, to the extent

feasible, acknowledge in writing every written
suggestion or recommendation so received and shall
refer all suggestions and recommendations to the

appropriate Advisory Committee.  To the extent
feasible, the Secretary, in consultation with the

Chairman of the Advisory Committee, shall advise theW 

~ person making a recommendation or suggestion of the
~action taken thereon by the Advisory Committee.
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3. brafting Rules Changes

a'

“An Advisory Committee shall meet at such

times and places as the Chairman may
authorize. All Advisory Committee
meetings shall be open to the public,
except when the committee so meeting, in

open session and with a majority present,

determines that it is in the public
interest that all or part of the remainder
of the meeting on that day shall be closed

‘to the public and states the reason for

closing the meeting. Each meeting shall

~ be preceded by notice of the time and

place of the meeting, including
publication in the Federal Register,

sufficient to permit interested persons

to attencl._

The reporter assigned to each Advisory

- Committee shall, under the direction of

4, Publication

- a.

the Committee or its Chairman, prepare
initial draft rules changes, “Committee
Notes" explaining their purpose and
intent, copies or summaries of all written
recommendations and suggestions received
by the Advisory Committee, and shall
forward them to the Advisory Committee.

The Advisory Committee shall then meet to

consider the draft proposed new rules and
rules amendments, together with Committee
Notes, make revisions therein, and submit

them for approval of publication to the

Standing Committee, or its Chairman, with
a written  report explaining  the

Committee’s action, including any minority

or other separate views.
and Public Hearings

Whén _'publiéation is approved by the
Standing Committee, the Secretary shall

~ arrange for the printing and circulation

of the proposed rules changes to the bench
and bar, and to the public generally.
Publication shall be as wide as

practicable. Notice of the proposed rule

shall be published in the Federal Register

~and copies provided to appropriate legal




publishing firms with a request that they

be timely included in their publications.
The Secretary shall also provide copies
to the chief justice of the highest court
of each state and, insofar as is

practicable, to all individuals and

organizations that request them.

In order to provide full notice and

opportunity for comment on proposed rule
changes, a period of at least six months

from the time of publication of notice in

the Federal Register shall be permitted,
unless a shorter period is approved under
the provisions of subparagraph d of this

paragraph.

An Advisory Committee 'shall  conduct

public hearings on all proposed rules
changes wunless elimination of such
hearings is approved under the provisions
of subparagraph d of this paragraph. The

hearings shall be held at such times and

places as determined by the chairman of
the Advisory Committee and shall be
preceded by adequate notice, including
publication in the Federal Register.
Proceedings shall be recorded and a
transcript prepared. Subject to the
provisions of paragraph six, such
transcript shall be available for public

- inspection.

Exceptions to the time period for public
comment and the public hearing requirement

‘may be granted by the Standing Committee
or its chairman when the Standing

Committee or its chairman determines that

~ the administration of djustice requires

- that a proposed rule change should be
~expedited and that appropriate public
notice and comment may be achieved by a

shortened comment period, without public

hearings, or both. The Standing Committee

may eliminate the public notice ~and
comment requirement if, in the case of a
technical or conforming amendment, it
determines that notice and comment are

- not appropriate Oor necessary. Whenever
such an exception is made, the Standing

Committee shall advise the Judicial

xi




Conference of the exc,eption and the
reasons for the exception.

5. Subsequent Procedures

Ca.

6. Records

a.

At the conclusion of the comment period

the reporter shall prepare a summary of
the written comments received and the
testimony presented at public hearings.

t 3 4 P-4 b s Py e § -4 B el
The Advisory Committee shall review the

 proposed rules changes in the light of

the comments and testimony.  If the
Advisory Committee makes any substantial
change, an additional period for public
notice and comment may be provided.

The Advisory Committee shall submit
proposed rules changes and Committee

~Notes, as finally agreed upon, to the

Standing Committee. Each submission shall

- be accompanied by a separate report of the

comments received and shall explain any
changes made subsequent to the original
publication. The submission shall also
include minority wviews of Advisory
Committee members who wish to have
separate views recorded. : : :

The Chairman of the Advisory Committee

shall arrange for the preparation of

 minutes of all Advisory Committee

meetings.

The records of an Advisory Committee shall

consist of the written suggestions
‘received from the public; the written

comments received on drafts of proposed
rules, responses thereto, transcripts of
public hearings, and summaries prepared
by the reporter; all correspondence
relating to proposed rules changes;
minutes of Advisory Committee meetings:
approved drafts of rules changes; and
reports to the Standing Committee. The

‘records shall be maintained at the

Administrative Office of the United States
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Courts for a minimum of two years and
shall be available for public inspection
during reasonable office  hours.
Thereafter the records may be transferred
tc a Government Records Center in
accordance with applicable Government
retention and disposition schedules.

closed meeting and made available to the
~ public, may contain such deletions as may
~be necessary to avoid frustrating the
purposes of closing the meeting as

provided in subparagraph 3a.

|
c. Any portion of minutes ’ :r:elating to a \
»
|
|

d. 'Ccpies of records shall be furnished to
any person upon payment of a reasonable
fee for the cost of reproduction.

Part II -~ VStanding Committee
7. Functions | k

The Standing Committee shall coordinate the work of
the several Advisory Ccimittees, make suggestions of
. proposals to be studied by them, consider proposals
- recommended by the Advisory Committees, and transmit
such proposals with its recommendation to the Judicial
Conference, or recommit them to the appropriate
Advisory Committee  for further  study  and
- consideration. : ! S ,;

8. Procedures

a. The Standing Committee shall meet at such
times and places as the Chairman may
authorize. All Committee meetings shall
be open to the public¢, except when the
committee so meeting, in open session and
with a majority present, determines that
it is in the public interest that all or
part of the remainder of the meeting on
that day shall be closed to the public and
states the reason for closing the meeting.
Each meeting shall be preceded by notice
of the time and place of the meeting,
including publication in the Federal
~Register, sufficient to permit interested
persons to attend. ' i
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d.

9. Records

&,

b.

When an Advisory Committee’s final
recommendations for rules changes have
been submitted, the Chairman and Reporter
of the Advisory Committee shall attend the
Standing Committee meeting to present the
proposed rules changes and Committee
Notes. : e '

The Standing Committee may accept, reject ;

- or modify a proposal. If a modification

effects a substantial change, the proposal
will be returned to the Advisory Committee

with appropriate instructions.

The Standing Committee shall transmit to
the Judicial Conference the proposed rules
changes and Committee Notes approved by

it, together with the Advisory Committee

report. The Standing Committee’s report

to the Judicial Conference shall include

its recommendations and explain any
changes it has made.

The Secretary shall prepére minutes of all
Standing Committee meetings. ' :

The records of the Standing Committee
shall consist of the minutes of Standing
and Advisory Committee meetings, reports

“to  the Judicial Conference, and

correspondence concerning rules changes
including correspondence with Advisory

 Committee Chairmen. The records shall be

maintained at the Administrative Office
of the United States Courts for a minimum 5
of two years and shall be available for
public inspection during reasonable office
hours. Thereafter the records may be
transferred to a Government Records Center
in accordance with applicable Government
retention and disposition schedules.

cc:pies of 'recards- shakll be furnished to
any person upon payment of a reasonable
fee for the cost of reproduction.




COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
Jumcmx. CONFERENCE OF THE UNITED STA‘TES :
WASHINGTON. D.C. 20544 ‘

ROBERT E, KEETON L ‘ : CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN ; . . KENNETH F. RIPPLE
' June 13, 1991 : . APPELLATE RULES
; ; (Revised)V . SAMC.POINTER. JR.
JOSEPH F.SPANIOL. JR, o g ' o FIVLEYRES -
SECRETARY : k WILLIAM TERRELL HODGES
K CRIMINAL RULES
: : , . EDWARD LEAVY
. . i . e BANKRUPYICY RULES
TO: Honorable Robert E. Keeton, Chairman ,

‘Standing Committee on Rules of Practice and Procedure

Enclosed are proposed amendments to {ne Federal Rules of Civil Procedure and to

- the Federal Rules of Evidence, With the accompanying Committee Notes, these have been

considered and approved by the Advisory Committee on Civil Rules for submission to the
Standing Committee under rule 3¢ of the govermng procedures. Although most of these
proposals have been circulated mformaﬂy to various groups and individuals for suggestions,
none has been formally published in its present format. A summary of the proposals, bneﬂy
explaining the need for amendment and highhghtmg the more sxgmﬁcant changes, is
attached ~ ,

We request that the Standmg Committee authorize publication of these proposals,
affording the bench, bar, and public an opportunity to comment on the proposed
amendments. The Advxsory Committee intends to hold a public hearing in Los Angeles,
California, on November 21, 1991. If needed, an additional hearing will be scheduled for
early 1992

Smcerely,

/C/ /;

Sam C. Pointer, Jr., Chairman
Advisory Conmuttec on Civil Rules

 cc: Members, Reporter, and Secretary

- of Advisory Committee
Chairmen, other Advisory Committees

1 TO avmd confuszon, thls letter and the attached summary have been rev:sed in the light :

, of acnon taken by the Standing Comrmttee at 1ts mectmg on July 18-20, 1991.

RV
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Proposed Amendments.

- The various proposals have a common theme and purpose; namely, to change current
practices to achieve more effectively the objective stated in Rule 1--the “just, speedy, and
inexpensive determination of every [civil] action.” Amendments to the rules can and should
be made to reduce, if not totally eliminate, the excessive delays and expense involved in
- many civil cases, particularly in the conduct of discovery, and changes are also needed to
- make accommodation for the court plans mandated under the Civil Justice Reform Act of
1990. Curtailment and prompt elimination of frivolous claims and defenses serves not only
to reduce the burden on litigants, but also to preserve scarce judicial resources for litigants
with disputes requiring more extensive court time and attention. .

: In the course of drafting these proposals, the Advisory Committee received many
helpful suggestions from the bench and bar, In considering Rule 11--a subject that has
attracted extensive interest--the Committee was greatly assisted by written suggestions
received after a call for comments, by discussions during 2 special public hearing, and by
extensive studies conducted by the Federal Judicial Center. The Committee is requesting
that these proposals now be formally published, affording a broader opportunity for public
comment and hearings. : : : :

Fed. R. Civ. P. 1.

In calling for the rules to be construed “and administered" to secure the just, speedy,
and inexpensive determination of every civil action, the simple revision highlights the central
theme and purpose of the other proposed amendments. Judges and attorneys share the

-responsibility to see that the rules are utilized to achieve this objective. ~ '

Fed. R. Civ. P. 11,

- After extensive consideration of practice under current Rule 11, the Committee has
concluded that the widespread criticisms of the 1983 version of the rule, though frequently
exaggerated or premised on faulty assumptions, are not without some merit. The goal of
the 1983 version remains a proper and legitimate one, and its insistence that litigants "stop-
and-think" before filing pleadings, motions, and other papers should be retained. Many of

- the initial difficulties have been resolved through case law over the past eight years.
- Nevertheless, there is support for the following propositions: (1) Rule 11, in conjunction with

other rules, has tended to impact plaintiffs more frequently and severely than defendants;
(2 it occasionally has created problems for a party which seeks to assert novel legal
contentions or which needs discovery from other persons to determine if the party’s belief
about the facts can be supported with evidence; (3) it has too rarely been enforced through
nonmonetary sanctions, with cost-shifting having become the normative sanction; (4) it
provides little incentive, and perhaps a disincentive, for a party to abandon positions after
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- determining they are no longer supportable in fact or law; and (5) it sometimes has
- produced unforinnate conflicts between attorney and client, and exacerbated contentious

behavior between counsel. In addition, although the great majority of Rule 11 motions have
not been granted, the time spent by litigants and the courts in dealing with such motions has

~ not been insignificant.

The revision is designed to increase the fairness and effectiveness of the rule as a

“means to deter presentation and maintenance of frivolous positions, while at the same time

actually reducing the frequency of Rule 11 motions. It does not adopt the suggestions made
by many that sanctions be imposed only for willful violations, or be made permissive rather
than mandatory. Such changes would be inappropriate in view of modifications in the
wording of the obligations--in effect permitting a party, if candid in its papers, to advance
innovative theories of law and to make allegations based on information and belief--and in
view of the provisions affording a "safe harbor” from Rule 11 motions through the
opporturity, after notice, to withdraw voluntarily from unsupportable positions. In light of
these changes, violations of the rule would rarely involve conduct that is not either willful
or deceptive, and hence some form of sanction should be imposed. o

A detailed explanation of the revision is contained in the Coramittee Notes and will

- not be repeated here. A brief summary of some of the more significant changes may,

however, be useful. The revision not only restates the obligations that a litigant owes to the
court before initially signing and filing a pleading, motion, or other document, but also
provides that these obligations are of a continuing nature, imposing a duty to withdraw
allegations and positions once they become no longer tenable. It briefly indicates the types
of sanctions that may be imposed, calling attention to the potential for nonmonetary
sanctions, and provides that sanctions should not be more severe than needed to deter
comparable improper conduct on the part of similarly situated persons. Sanctions may,
under the revision, be imposed on a person or firm responsible for the improper
presentation, rather than only on the individual signing a paper. It provides, however, that
monetary sanctions may not be imposed on a represented party except when responsible for
presentations made for an improper purpose, such as to harass or cause unnecessary delay

- OT expense,

As requested by the Standing Committee, consideration will be given, following

- receipt of comments, to the question whether Rule 11 should be amended so that it doés

ot apply to discovery motions, requests, responses, and objections in view of the special
 sanctions provisions applicable to such documents under Rules 26 and 37.

, Most of the proposed amendments to this rule involve technical changes (e.g., using
the new title of "magistrate judge" under the Judicial Improvements Act of 1990, and
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' providing that the date a scheduling order should be entered is measured from the date of

appearance of a defendant rather than from the filing of a complaint) or are additions
designed to highlight subjects that in particular cases should be considered at pretrial
conferences (e.g., schedules for disclosure and discovery, ordering of separate trials under
Rule 42(b), and opportunities to utilize new Rules 50 and 52 at trial). In an effort to

~capture the theme of the various amendments being proposed, the catch-all paragraph of
subdivision (c) would be amended by providing that consideration be given at conferences

to "such other matters as may facilitate the just, speedy, and inexpensive disposition of the
action.” ' : ' ‘ =

‘ In subdivision (c)(4) the revision lists as a proper subject for consideration
“limitations or restrictions on the use of testimony under Rule 702 of the Federal Rules of
Evidence." Courts are encouraged to inquire at conferences into the potential use of expert
testimony and impose fair restrictions on the number of expert witnesses, and subject
matters of such testimony, before time and expense is wasted by the litigants on marginally
helpful, and often redundant and expensive, expert testimony. '

In subdivision (c)(9) the revision amplifies the power of the court with respect to
various ADR techniques. The additional sentence at the end of subdivision (c) provides
that parties, or their representatives or insurers, can be required to attend settlement
conferences or participate in ADR proceedings. While the court should be reluctant to
order unwilling litigants to participate in such settlement efforts and proceedings, it is

important that this power be recognized.

In subdivision (¢)(15) the revision explicitly authorizes the court in appropriate cases
to impose in advance of trial "a reasonable limit on the length of time allowed for the
presentation of evidence or on the number of witnesses or documents that may be
presented.” Such orders should be entered only when justified by, and tailored to, the needs
and circumstances of a particular case, Nevertheless, the goals of Rule 1 involve more than

constraints on pretrial procedures, and require that consideration be given in appropriate

cases to reasonable limitations affecting the length of trial. When the need for such limits
can be determined before trial, unnecessary pretrial expenses can be eliminated and the

- parties will have a better opportunity to exercise judgment in selecting the evidence to be

presented.

ReviSed Rule 26 ‘re:quires l.itigénts to disclose, without a’ﬁy rcqixest, three types of

~ basic information that at present are almost invariably obtained through discovery requests

or 2s a result of standard pretrial provisions and local rules. Failure to make the required
disclosures can lead not only to imposition of traditional sanctions, but also to preclusion
of the use of evidence and notification to the jury that evidence was not disclosed as
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required, much as in the situation of spoliation of evidence. The parties are required to.
update these disclosures on the basis of information learned during the litigation,

~ Earlyin the case--within 30 days after a defendant has answered, unless the court sets
another time--the parties must identify the persons likely to have significant information

about the claims and defenses, must describe the documents likely to bear significantly on

these issues, must provide information concerning any damages they claim, and provide

insurance information. Formal discovery ordinarily will not commence until after these

disclosures have been made. The rule permits the time for disclosure to be accelerated

when, for example, answers are being delayed for an extensive period of time awaiting a

ruling on a Rule 12 motion. ' e ‘ '

- Later--30 days before trial, unless the court sets another time--the parties must
specifically identify the witnesses and the particular documents they may present at trial
- (except solely for impeachment purposes). Objections to admissibility of listed documents,
other than under Fed. R. Evid. 402 and 403, will be waived unless made within 14 days after
the list is provided. ' L : ~ :

A third type of required disclosure relates to expert testimony. At an appropriate
point during pretrial proceedings, a party expecting to use expert testimony must, unless
excused by the court, provide other litigants with a written report from its expert. The
report must be detailed and complete--in essence, a preview of the direct testimony from
such person, including any exhibits to be used to summarize or support the person’s
opinions. After the report has been provided, the expert can be deposed, though it is
expected that, given the detailed nature of the report, there will often be little need for such
a deposition. Before trial, litigants must disclose any changes in such information, and the
 direct examination of the expert at trial will be limited to that which has been so disclosed.

‘The court has wide discretion to alter these disclosure requirements, or the times
disclosures are to be made, as well as to change the presumptive limits on depositions and
interrogatories contained in the proposed revisions of Rules 30, 31, and 33. These powers
are particularly needed in view of the mandate of the Civil Justice Reform Act of 1990 that

courts adopt local plans to reduce costs and delays in civil litigation. The court can exempt

from the disclosure requirements those cases in which little or no discovery is typically
~needed (e.g,, reviews of administrative records, bankruptcy appeals, government collection
cases, etc.). : i B LA L '

- Under the proposed amendments to Rule 26 and the other discovery rules,

- scheduling conferences under Rule 16(b) will have increased importance, affording the court
~ the opportunity to tailor the timing and limitations of discovery to the circumstances of the
particular case. It is anticipated that ordinarily the initial disclosures will be made before
the scheduling conference, and thus provide the court and parties with information needed
to structure further pretrial proceedings and discovery. These disclosures should ordinarily
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~ be exchanged in a preliminary meeting of the attorneys, at which time they would clarify the

information provided and discuss the discovery needs in the case. For this reason, the

Advisory Committee concluded that, absent another directive from the court, the initial

~ disclosures should be due from the parties simultaneously rather than in a sequential
manner. o ~

The revision of Rule 26 provides that a person not file a motion for a protective

- order unless the movant "in good faith has conferred or attempted to corfer with other
affected parties in an effort to resolve the dispute without court order." Similar changes are
proposed with respect to motions under Rule 37, Experience by many courts demonstrates

 that such a requirement is workable and serves to reduce unnecessary motion practice.

The pm'v‘isions of Rule 26(f), relating to "discovery conferences,” are deleted in view
~of other changes made in Rule 16 and to the discovery rules.

Fed, R. Civ. P. 29.

The revision eliminates the need for court approval of agreements to extend the time
for responding to discovery requests under Rules 33, 34, and 36 if the extension would not
interfere with the time set by the court for completion of discovery, for hearing a motion,
or for trial. | o ~ e

Fed. R. Civ. P, 30,

_ The most significant changes in this revision involve the setting of presumptive limits
~ on the number and length of depositions. Absent some other directive from the court, as
in a scheduling order, no more than 10 depositions may be taken by the plaintiffs, no more
than 10 by the defendants, no more than 10 by third-parties, and the actual examination of
the deponent is to be limited to 6 hours, meaning that it could be accomplished in a single
- day. Experience by courts that have adopted similar rules indicates that, notwithstanding
~ the obvious potential for dispute, the parties have usually been able to agree on which

persons to depose and on how to divide the examination time. ‘The parties are authorized-

- and, when really needed, expected--to agree on additional or longer depositions.

: - The revision adds provisions designed to deter improper conduct during depositions,
such as coaching the deponent through objections and inappropriate directions not to
answer. g e S g

_ Another change is to facilitate the procedures for taking depositions by video or
audio recording by eliminating the need to obtain court approval for such depositions. A
party can notice a deposition to be taken by any of the three standard methods--
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- stenographic, video recording, or tape recording.

- The revision eliminates the principal objections that were received after publication
of an earlier proposal to modify the provisions of Rule 30 relating to nonstenographic
depositions. The current revision prescribes basic safeguards to assure the fairness and
integrity of nonstenographic recordings. It provides that, if a deposition is noticed to be
taken by a nonstenographic method, other parties can, at their own expense, have the
deposition taken by the stenographic method. In addition, changes in Rules 26 and 32
‘require that a party using a nonstenographic deposition at a trial or on a motion must
provide the court and other parties with a transcript of the portions to be played.

The revision should not operate to discourage litigants from having depositions
-stenographically recorded when that method will produce a more useful or less expensive
record. It, moreover, contains provisions designed to alleviate tl.c problems that sometime
arise with stenographically-recorded depositions in attempting to obtain the signature of a
deponent. i ‘

~ The revision provides that depositions upon written questio. ; are to be counted along |
with those taken under Rule 30 in applying the presumptive limit of ten per side. It also
- reduces the time for developing additional questions from 50 days to 28 days.

Fed. R. Civ. P. 32,

‘The revision authorizes the use at trial of depositions of expert witnesses without
- having to account for their unavailability. This is particularly useful with respect to

depositions of treating physicians, but is also appropriate as a cost-saving measure for other

experts, who under the changes in Rules 26 and 30 will be deposed only after a detailed
report has been provided to other parties. e e s ~

, Another change is to eliminate the risk of nonattendance at a deposition when 2
party that has received little advance notice of a deposition--prescribed by the revision as
being less than 11 days’ advance notice--is unable to obtain a court ruling on its motion for
a protective order before the deposition. Under current law the party has had little option
but to attend the deposition lest the court subsequently rule that the notice was reasonable
and that the deposition therefore is usable at trial, ' L P

Complementing the increased opportunity to record depositions by nonstenographic
means, the revision provides that, when such depositions are offered at trial or on a motion,
 the offering party shall provide the court with a transcript of the portions to be played. The
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revision of 'Rule 26(a)(3) requires that a copy of the transcriptaiso be provided to other
parties in advance of trial. j

Fed. R. Civ.

The revision provides that, absent leave of court or the agreement of the parties, no
- more than 15 interrogatories may be served by one party upon another. Subparts are
counted in determining the number of interrogatories permitted. ‘ ‘

, This number is less than prescribed in several of the local rules that many courts

have already adopted to limit interrogatories. However, given the disclosures required by
Rule 26(a), interrogatories will no longer be needed to obtain much of the information that
has typically been sought in such discovery requests. Indeed, as with other formal discovery,
interrogatories are not to be served until after the requesting party has made its initial
disclosures under revised Rule 26(a)(1) and such disclosures have been made by, or are due
from, the other party. The parties are authorized to extend the time to answer
~ interrogatories when this will not interfere with schedules ordered by the court.

Fed. R. Civ. P. 34,

‘The revision provides that documentary requests may not be made until after the
requesting party has made its initial disclosures under Rule 26(2)(1) and such disclosures
have been made by, or are due from, the other party. These disclosures should facilitate
~ the drafting of requests that will reduce the objections frequently raised to documentary
~ requests. The parties are authorized to extend the time to provide access to the documents
when this will not interfere with schedules ordered by the court.

Fed. R. Civ. P. 36.
| The revision_ptosfides that requests for admission may not be made until after the
- Tequesting parfy has made its initial disclosures under Rule 26(a)(1) and such disclosures :
‘have been made by, or are due from, the other party, The parties are authorized to extend
the time to respond to such requests when this will not interfere with schedules ordered by
the court. ~ ‘ ‘ ~ ~

- The revision makes various changes to complement the provisions for disclosures
contained in Rule 26(a). As a sanction for nondisclosure of required information, a party
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, wiﬂ ordinarily be précludedkfmm offering such evidence on a motion under Rule 56 or at
trial, and the jury can be informed of such failure. - ' ~

Motions for sanctions under Rule 37(a) are not to be made unless the movant in
good faith conferred (or attempted to confer) with the other party in an effort to obtain the
information without need for court action. In view of the abrogation of Rule 26(f) relating
to discovery conferences, the sanctions provisions of Rule 37(g) are deleted,

LAV E b FES v ]

Fed. R. Civ. P. 43.

In nonjury cases, particularly with respect to the testimony of experts or of lay
witnesses concerning historical matters not in substantial dispute, it can both expedite trial
~ and make the testimony more understandable if all or portions of the direct testimony are

presented in the form of a written report prepared in advance by the witness. The revision
specifically authorizes this practice, subject, however, to the right of cross-examination in the
traditional manner. L :

Fed, R, Civ. P. 54.

The revision establishes a procedure for resolving claims for attorneys’ fees, and
provides a time limit within which motions for such fees must be filed. It authorizes
adoption of local rules for expediting the resolution of factual disputes respecting such
claims and permits courts to refer fee claims to magistrate judges and special masters
- without the constraints of Rule 53(b). e o

~ As suggested by the Supreme Court, it recognizes the power of courts to adopt local
rules establishing rates of compensation by which the value of legal services performed in
the district will ordinarily be measured. Many have urged that the standard normally

applied in fee awards--reasonable hourly rates for the hours reasonably spent--be replaced
by one permitting percentage fee awards. The Advisory Committee, however, doubts that

such a change, even if desirable, could be effected through an amendment to the rules and
-accordingly leaves such questions open under the rule for further case-law development or

possible statutory changes.

Fed. R. Civ. P. 56,

- The revision, which takes account of various comments received when an earlier
- proposal was published, is intended to enhance the utility of the summary judgment
procedure without changing the basic standards or most of the terms with which courts and

litigants have become familiar. It eliminates ambiguities and inconsistencies in the current
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language; setsa Singlé, understandable standard for determining when summary adj&diéatian
is proper; establishes national procedures to facilitate fair consideration of Rule 56 motions;
and addresses gaps in the rule that have sometimes frustrated its intended purposes.

The only basic change in terminology arises from the fact that the rule permits orders

- that do not resolve an entire claim. Such an order is more properly described as a

"summary determination” rather than as a ‘summary judgment.” The words "summary
adjudication” are used to cover both types of orders. ~

The rule provides that motions for summary adjudication should not be filed until
adverse parties have had a reasonable opportunity to discover any relevant evidence
pertinent to the decision that is not in their possession or under their control, and it
ordinarily affords such parties 30 days to respond to such motions. Motions must specifically
identify the facts asserted to be without genuine dispute, and the evidentiary materials on

~ the basis of which a party claims that a fact is or is not in genuine dispute must be

specifically identified in the motion or rezponse. The court is not required to consider
materials not so identified, and is to consider materials only to the extent they would be
admissible if the deponent, affiant, or person answering the interrogatory were testifying at
trial. Arguments as to legal contentions or concerning the evidence are to be presented by
memorandums separate from the motions and responses. L i f

Fed. R. Civ. P, 58.
- Under current law, pendency of a request for attorney’s fees at the time acasé is

otherwise closed does not delay the appealability of the underlying judgment and, when
ruled upon, can give rise to a second appeal. The revision provides another option fo the

~ district court in such circumstances. Before an appeal from the underlying judgment has

been taken and become effective, the district court is permitted by the revised rule to enter
an order that gives the same effect to a timely-filed motion for attorneys’ fees that a timely-
filed motion under Rule 59 would have--in effect, allowing the court to delay the time for

~ appealing from the underlying judgment until it has ruled on the request for fees. This
- option will provide a mechanism by which review of the underlying judgment can be

~combined in a single appeal with any review of the fee award.

In response to the mandate of the Civil Justice Reform Act of 1990 that courts adopt
local plans to reduce excessive delays and costs, this revision permits a district court--with-
the approval of the Judicial Conference~-to adopt experimental rules inconsistent with the
national rules, Such rules may not, however, be inconsistent with any statutes and must be
limited in duration to a period of five years or less. ‘ ' Gl :
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~ The revision provides that parties should not lose substantial rights bcﬁcause‘of :
negligent failures to comply with a requirement of form imposed by a local rule or standing
order. : ‘ ‘

Fed. R. Civ. P. 84

The revision provides that future changes in the Forms contained in the Appendix
to the rules--which are illustrative and not mandatory--may be made by the Judicial
Conference, without burdening the Supreme Court or Congress with such changes.

Fed. R. Evid. 702.

~ The revision contemplates two changes in this evidence rule that governs the
admissibility of expert testimony. ' o '

The first provides that expert testimony should be limited to information that is
"reasonably reliable" and that will "substantially assist” the trier of fact. These standards,
together with the determination whether the witness has the necessary qualifications to
provide such information, are matters to be decided by the judge under Rule 104(a). The
Advisory Committee is persuaded that excessive use of expert testimony, often lacking even
marginal acceptance within the scientific community, has frequently resulted in litigation
costs--both in time and expense, both in pretrial proceedings and at trial--that were not
justified by the ultimate benefits from such testimony. This change applies to both civil and
criminal cases. 2 Lo : e

~The second proposed change affects only civil cases. It complements the proposed
provisions of Rules 26(a)(2) and 26(e)(1) by providing that expert information not disclosed
-in advance of trial as required by those provisions cannot be shown on direct examination

without leave of court for good cause. ‘ ‘

| Fed.R. Evid.

_ The revision is a technical change, clarifying that the rule is one affecting the manner
of presentation of expert testimony at trial, and does not relieve a party from any obligation
 to disclose to the court or to other parties the facts or data upon which expert testimony is
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- PROPOSED AMENDMENTS TO THE
 FEDERAL RULES OF CIVIL PROCEDURE

‘Rule 1. Scope 2ad Purpose of Rujes

These rules govern the procedure in the United States distriet courts in all suits

-~ of a civil nature whether cognizable as cases at law or in equity or in admiralty, with

the exceptions stated in Rule 81. They shall be construed and administered to secure
the just, speedy, and inexpensive detém‘xinaﬁon of every action.

~ COMMITTEE NOTES

The purpose of this revision, adding the words "and administered” to the second

sentence, is to recognize the affirmative duty of the court to exercise the authority conferred

by these rules to assure that civil litigation is resolved not only fairly, but also without undue -

cost or delay. As officers of the court, attorneys share this responsibility with the judge to
whom the case is assigned. ' A : ‘

Rule 11. ;Signing of Pleadings, Motions, and Other Papers;

- verified or accompanied by affidavit.-

Representations to Court; Sanctions ; ,
(a) Signature. Every pleading, written motion, and other paper-of-a-pasty

represented-by-an-attorney shall be signed by at least one atiarney of record in the

attorney’s individual name, or, i

L Except when’ othmvise specifically provided by rule or statute, plﬁadings ‘need not be
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An unsigned paper ﬁ—ﬂﬁt—-ﬁigﬂeé—ﬁ—shall be stnckenk

unless Ms—srgﬁed—pfemp&y—af%eﬁhe omission of the signature is corrected pmmptly

after being called to the attentmn of the—p}e&éefvef—mev&ﬁ% attorney or p.argy.
L!!l Regresentatmns to Court M&W

- motion, or other paner filed wit’h or submitted to the couth‘ an_attorney or

u repr gﬁgntgd pam is cer @mg until it is thhdrawn that to the best of the Dersg

}g now 1g§ge mformatxon an(i bchaf formed after an mauu‘v reasonable under the

circy Ances--
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32 such as to harass or to cause unnecessa delay or needless increase in th¢ cost
3B o liﬁgati’on; ~ | |
34 ’ | 2 it 1§ anted by .~ lawor bva‘ nonfrivolous émumf—:nt for the
| >35. : - extnmnwmodlflcattonor revera}f exxstm establishmenf of’new
36 e law; and ; : | |
’37 i ’ Ll any aﬁegaﬁons or_denials gf facts have evidentiary sup_port or, if
38 'ecxficall 50 1dent1ﬁed are Iikel. to have evxdentla y sup ‘ort afterareasonable
39 ~ ,Q_Qp_q_z;t,umty for further xnvestigatlon or discove;y.
40 £ f : ,(__1 Sanctxons Subj ject to the condrtzon stated below, the court shall 1ons |

41 n_appr gp_nate sangtxon upon the attorneys, law firms, or Qames determmed, afte

421 ~' notxce and a reasenable opportunity to resnond to be resnonsxble for a violation of
43 subdivision (b).
44 G : _(1), Ho"w Initiated. :
"45 e ‘ A) | By Motion. A motion for sanctions uﬁdex; this rule shall be
46 : ;
47
48
49
50 : : _gg_r_;gctgd kWiﬂ’ﬁﬁZl fckiyav’s (or such o;her time as the ‘édurt‘ may préscribeil '
51 o | | :aftergérvice: of the 'nidtioh‘ IfrWarrantéd. the court may award to the battv
: 53
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55

56

58 k , @ %xmm%w
59 ~ of this rule shall be limited to what is sufﬁcient to deter comparable con uet b
60 ‘

61

62

63 s ,_Q_f_cj_g;diracting payment ;vdk’kthew mvaa‘nt of some or all of the regsoﬁ;a,ug
64 , , attorneys’ fees and ot‘h"er costs incurred as a direct result of the violatior. k
65 ; e {A) Monetary sanctin;ns‘ may not be awarded, either on motion or
66 |  on the court’s initiative, against a represented party unless it is detei‘mined ,
67 to be res onsible 'fdr a :violatibn of subd’ivis’ion’ (b _Ql_)_ . k
68 , ’ £ _(_B_)k kMonetary sanctions may not beawayxk-ded onthe court’s,,in_iﬁ,eﬁ_iy_q "
69 unless the coﬁrt’syo‘ra'er’to how cause is issued before a voluntary dismi

70

7

73

COMMITTEE NOTES

&;Igggg of rg‘ngxgn, ThlS revision is mtended to remedy pmblcms that have arisen in

the interpretation and application of the 1983 revision of the rule. For empirical

~ examination of expenence under the 1983 rule, see, e.8., New York State Bar Commlttea e
~ on Federa! Courts s and Attorneys’ Fee (1987), T Wmams, Te Rule 11
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: §an¢t{gning Process (1989); American Judicature Society, Report of the Third Circuit Task
Force on Federal Rule of Civil Procedure 11 (S. Burbank ed. 1989); E. Wiggins, T.

Willging, and D. Stienstra, Report on Rule 11 (Federal Judicial Center, 1991). For book-

length analyses of the case law, see G. Joseph, Sanctions: The Federal Law of Litigation
Abuse (1989); G. Va:m, Rule 11 Sanctions: Case Law Perspectives and Preventlve Measure

(1991).

The rule retains the principle that attorneys and pro se litigants have an obhgatxon to
the court to refrain from conduct that frustrates the aims of Rule 1. The revision both
broadens the scope of this obhganon and cails for greater restraint in consxdermg the
imposition of sanctions.

- Subdivision (a). Retained in this subdmsxon are the provisions requiring signatures

- on pleadings, written motions, and other papers. Unsigned papers are to be received by the
Clerk, but then are to be stricken if the omission of the signature is not corrected promptly
after being called to the attention of the attorney or pro se litigant. Correction can be made
by signing the paper on file or by subrmttmg a duphcate that contains the signature.

The sentence in the former rule relatmg to the effect of answers under oath is no
longer needed and has been eliminated. The provision in the former rule that signing a
- paper constitutes a certificate that it has been read by the signer also has been eliminated
as unnecessary. The obligations imposed under subdivision (b) obviously require that a
: pleadmg, written monon or other paper be read before it is fﬂed or subrmtted to the court.

; ubdivisions (b)-(c). These subdivisions restate the provisions requiring attorneys and
- pro se litigants to conduct a reasonable inquiry into the law and facts before signing
pleadings, written motions, and other documents, and mandating sanctions for violation of
these obligations. The revision in part expands the responsxbﬂxtzes of litigants to the court,
~while providing greater constraints and flexibility in dealing with infractions of the rule.
~ Although contmumg to require litigants to "stop-and-think" before initially making legal or
 factual contentions, the revised rule places equal emphasis on the duty of candor and on the
o’bhgatmn to wzthdraw from posmons when they 1o k)nger are 'tenable “

§ Flrst the obligations are not measured solely as of the time a paper is fxled with the
“court, but include the failure to withdraw or abandon a position after learning that it ceases
to have any merit. The wording is sufficiently broad to cover the continued maintenance
in federal court of totally meritless claims or defcnses that were raised in state court before
removal :

Second the cemﬁcanon wlth respect to factual allegations and dema!s is rewsed in
,recogmtlon that sometimes a litigant may have good reason to believe that a fact is true or
~ false but may need discovery, formal or informal, from opposing parties or third persons to
~ gather and confirm evidentiary support for the allegatmn or denial. Tolerance of factual
‘contcntlons in initial pleadings by plaintiffs or defendants when specifically identified as
made on "i nformatwn and belief” does not reheve hngants from the obhgauon to conduct ;
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an appropriate investigation into the facts that is reasonable under the circumstances and
- is not a license to join parties, make claims, or present defenses without any factual basis
~or justification, Moreover, if evidentiary support is not obtained after a reasonable

opportunity for further investigation or discovery, the party has a duty under the rule to.

withdraw the allegation or denial.

This change, will serve to equalize the burden of the rule upon plaintiffs and

defendants, who are permitted under Rule 8 to include denials in their answers based on
- lack of information obtained in their initial investigation. If, after further investigation or
discovery, a denial is no longer warranted, the defendant will have a duty under revised
Rule 11 to abandon its denial through an amended answer or at a pretrial conference.

The certification is that there is (or likely will be) “evidentiary support" for the

allegation or denial--and not that the party will prevail with respect to its contention
regarding the fact. That summary judgment is rendered against a party does not necessarily

mean, for purposes of this certification, that it had no evidentiary support for its position,

On the other hand, if a party has sufficient evidence with respect to a contention that would
suffice to defeat a motion for summary judgment based thereon, it would have had sufficient
"evidentiary support" for purposes of Rule 11. GO

Third, thé,powér of the court, when requested in a motion, to award attorney’s fees

for a violation of the rule is t‘etained. A monetary award may be the most effective
~ deterrent in some circumstances, and particularly for violations of subdivision (®)(1)
paymert to other parties to reduce the injury caused them may be more appropriate than

a fine paid to the court. Any such award to another party, however, should not exceed the |
expenses and attorneys’ fees for the services directly and unavoidably caused by the violation

of the certification requirement. If, for example, in 2 multi-count complaint a plaintiff were
to make allegations in one count in violation of the rule, an award of expenses should be

limited to those directly caused by inclusion of the improper allegations, and not from the

- filing of the case itself. The award should not provide compensation for services that could
- have been avoided by an earlier disclosure of evidence or an earlier challenge to the
groundless claims or defenses. Moreover, ordering partial reimbursement of fees may

~ constitute a sufficient deterrent regarding violations by persons having modest financial

resources. In cases brought under statutes providing for fees to be awarded to prevailing
parties, the court should not employ cost-shifting under this rule in 2 manner that would be

“hristiansbt

_v. EEQC, 434 U.S. 412 (1987).

The court has available a variety of possible sanctions, such as striking the offending
~ paper; issuing an admonition, reprimand, or censure; requiring participation in seminars or
 other educational programs; ordering a fine payable to the court; referring the matter to

- disciplinary authorities; etc. See Manual for Complex Litigation, Second, § 42.3. The rule

does not attempt to enumerate the factors a court should consider in deciding whether to

~ order a sanction or what sanctions would be appropriate in the circumstances; but, for
emphasis, it does specifically note that sanctions may be nonmonetary as well as monetary. -

inconsistent with the standards that govern the statutory award of fees, such as

......
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Whether the improper conduct was willful, or negligent; whether it was part of a pattern of
activity, or an isolated event; whether the person has engaged in similar conduct in other
litigation; whether it was intended to injure; what effect it had on the litigation process in
time or expense; whether the responsible person is trained in the law; what amount, given
the financial resources of the responsible person, is needed to deter that person from
repetition in the same case; what amount is needed to deter similar activity in other
litigation: all of these may in a particular case be proper considerations. In general, the

- court should select sanctions that are not more severe than are needed to deter such
improper conduct by similarly situated persons. ' ~ '

Fourth, the court may impose the sanction on the persons--whether attorneys, law
- firms, or parties--responsible for the violation. As under the former rule, the person signing
a document has a nondelegable responsibility to the court and in most situations will be the
one who should be sanctioned for a violation. However, sometimes it may be appropriate
- to impose a sanction on the attorney’s firm, another member of the firm, or co-counsel,
either in addition to or, in unusual circumstances, instead of the person actually making the
presentation to the court. The amendment is designed to remove the restrictions of the
former rule. Cf, Pavelic & LeFlore v. Marvel Entertainment Gp., U8, (1989) (1983
version of Rule 11 does not permit sanctions against law firm of attorney signing groundless
complaint). , ' ‘

Sanctions that involve monetary awards (such as a fine or an award of attorney’s fees)
may be imposed on a represented party only if it is responsible for presenting or maintaining
contentions for an improper purpose, such as to harass or cause unnecessary delay or
needless increase in the cost of litigation. So limited, the rule avoids possible problems
under the Rules Enabling Act. See Business Guides, Inc. v. Chromatic Communications

Enter.Inc,  U.S.__  (1991). This restriction does not limit the court’s power to impose

e

sanctions or remedial orders that may have collateral financial consequences upon a party,
~such as dismissal of a claim, preclusion of a defense, or preparation of amended pleadings.

~ Last, explicit provision is made for litigants to be provided notice of the alleged
violation and an opportunity to respond before sanctions are imposed on them for violation
of the rule. Whether the matter should be decided solely on the basis of written
~ submissions or should be scheduled for oral argument (or, indeed, for evidentiary
presentation) will depend on the circumstances. If the court imposes a sanction, it must, on
- request, indicate its reasons in a written order or on the record; the court should not
‘ordinarily have to explain its denial of a motion for sanctions. Whether a violation has
occurred and what sanctions to impose for a violation are matters committed to the
discretion of the trial court; accordingly, as under current law, the standard for appellate
review of these decisions will be for abuse of discretion. Se ‘ ‘
Corp, __US.__ (1990) (noting, however, that an abuse
‘based its)mling on an erroneous view of the law or on a clearly erroneous assessment of the
- evidence). ‘ : e T ‘ - '

The revision leaves for resolution on a case-by-case basis, considering the particular
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- circumstances involved, the question as to when a motion for violation of Rule 11 should
be filed. Ordinarily the motion sheuld be made promptly after the inappropriate paper is
filed, and, if delayed too long, may be viewed as untimely. In other circumstances, it should
not be served until the other party has had a reasonable opportunity for discovery. Given
the "safe harbor" provisions discussed below, a party cannot delay filing its Rule 11 motion
until conclusion of the case (or judicial rejection of the offending contention).

Rule 11 motions should not be filed as a discovery device, to emphasize the meriss of
a party’s position, to extract an unjust settlement, to create a conflict of interest between
attorney and client, or to seek disclosure of matters otherwise protected by the attorney-
~ client privilege or the work-product doctrine. As under the prior rule, if a sanction is
- requested before conclusion of the case, the court may defer its ruling (or its decision as to
‘the identity of the persons to be sanctioned) until final resolution of the case in order to
reduce the disruption created if a disclosure of attorney-client communications is needed to
determine whether a violation occurred or as to the identity of the person responsible for
conduct vioiative of this rule. ‘ S E

The rule provides that requests for sanctions must be made as a separate motion, i.e.,
not simply included as an additional prayer for relief contained in another motion. The
motion for sanctions is not, however, to be filed until at least 21 days (or such other period
as the court may set) after being served. If, during this period, the alleged violation is
corrected, as by withdrawing some allegation or contention, the motion should not be
presented to the court. These provisions are intended to provide a type of "safe harbor"
against motions under Rule 11 in that a party will not be subject to sanctions on the basis
of ancther party’s motion unless, after receiving the motion, it refuses to withdraw that
position or to acknowledge candidly that it does not currently have evidence to support a
specified allegation. Under the former rule, parties were sometimes reluctant to abandon
a questionable contention lest that be viewed as evidence of a violation of Rule 11; under
the revision, the timely withdrawal of a contention will protect a party against a motion for
sanctions. : ~ : , S ‘

As under former Rule 11, the filing of a motion for sanctions is itself subjyect tothe

requirements of the rule and can lead to sanctions, The revision also provides that the court

may award to the person who prevails on a motion under Rule 11--whether the movant or

- the target of the motion-reasonable expenses, including attorney’s fees, incurred in
~ presenting or opposing the motion, ' S

The power of the court to act on its own initiative is retained, but with the conditions
that this be done through a show cause order, thereby providing the person with notice and
~ @n opportunity to respond, and that any monetary sanction--which, when the court is acting
- on its own initiative, is limited to a penalty payable to the court-may be imposed in such
circumstances only if the show cause order is issued before any voluntary dismissal or
~ settlement of the claims made by or against the litigant. Parties settling a case should not
- be subsequently faced with an unexpected order from the court leading to monetary
 sanctions that might have affected their willingness to settle or voluntarily dismiss a case.
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The rule does not provide a "safe harbor" to a litigant for withdrawing a claim, defense, etc.
after a show cause order has been issued on the court’s own initiative, but such an action
should be taken into account in deciding what sanction to impose if, after consideration of

~ the litigant’s response, the court concludes that a onlanon has occurred

By its terms Rule 11 covers only matters presemed to the court. It does not apply to
certain disclosures and discovery papers under Rules 26-36 that may be served on other
parties but not filed ,mxth or presented to the court. However, Rules 26(g) and 37 contain
specxai provisions that impose similar obligations on litigants regarding such documents and
conduct. Although discovery motions, requests, responses and objections are, if filed with
the court, potentially subject to sanctions both under Rule 11 and under the discovery rules,
it is anticipated that ordmanly sanctions with respect to such papers should be conszdered
in accordance with the provisions of thf: discovery mles, rather than under Ruls 11.

Rule 11 is not the exclusive source for control of i improper presentdtmns of claxms ‘

defenses, requests, objections, or arguments. It does not supplant statutes permitting awards

of attorney’s fees to prevaﬂmg partxes or alter the prmcxples govermng such awards. It does
not inhibit the court in exercising its contempt powers, or in imposing sanctions, awarding
expenses, or directing remedial action authorized under other rules or under 28 U.S.C. §
~ 1927. Finally, it does not preclude a party from m1t1atmg an mdependent actmn for
mahcxous prosecutlon or abuse of process. ‘

~ [Special Note for Pubhcaugn As drafted and as the proposed Notes mdxcate, discovery
motions and other discovery documents filed with the court are potentially subject to
sanctions provisions both under the discovery rules and under Rule 11. The Advisory
Committee expects to give further consideration, after receiving comments, to possible
amendments--without further publication--to eliminate this "overlap" and make the sanctions
provisions in Rules 26 and 37 the exclusive basis for sanctions involving discovery motions -
and papers. Accordmgly, the Advisory Committee welcomes comments on this questlon.]

Rule 16, Pretrial Conferences; Scheduling; Management

-

1 S ‘ 5 %%
g | i ’(b)' “ i-S’vchekdudiing,‘ax:iuzi Plénnfng, Except in éategories, of ‘a‘c'tioins exempted‘by |

‘3 dlstnct court rule as mappmpnate, the ﬁg_r_r_gg_,]udge, or a magxstrate gg_clg_e__when’ ; ;
4 authorz.zed by dlstﬂct court mle, shaH after c:onsultmg with the attomeys for the E |

5 | parties and any unrepresented parties, by a scheduhng conference, telephone mail, or
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other suitable means, enter a scheduling order that limits the time
(1) to join other parties and to amend the pleadings;
. (2) to file-and-hear motions; and

(3) to complete discovery.

 The scheduling order may also include

45) tﬁe date or dates for conferences ‘bef’ore‘ I‘riéd,: ‘a‘, final pretrial
conference, and trial; and | | ‘
(56) any other matters apprbpriate in the circumstances of the case.

Th‘f; order shall issue as soon as practicable but in no event more than 42660 days

after-ﬁlkmaﬂ& the ap_gearance of a defendant. A schedule shall not be

‘ modxfled except ggon a §howmg of good cause and by leave of the district ;udge or a

maglstrate mdg,g_when authonzed by district court mleﬁpeﬂ—a—shemg—efgeeé-eaﬁse
(c) Subjects to-be-Diseussed-for gzonmdergtmn at Pretrial Cnmerences. Iizhe

pasﬁe&p&n&—&&t any csnference under this ruIe may—-eeasﬁe&—&né—take—eeﬁea :
, nate action taken, with respect to
| (I) the formulatwn and sxmphﬁcanon of the 1ssues, mcludmg the -
chrmnatxon of fnvolous clalms or defenses, S
’ (2) the necessity or ﬁes‘xrabxhty of ame’hdments to the pleadings; b
(3 the possibility of obtaining admissions of fact and of documents which
' | will ‘a,vo‘iﬂ ; ﬁnﬁecessa‘ry’ proof, stipulations regarding the authenticity of

documents, and advance rulings from the court on the admissibility of evidence;
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' (4) the avoidance of unnecessary proof and of cumulative evidence, and

limitations or restrictions on the use of testimony under Rule 702 of the Federal o

5 the appropriateness of summary ad;udxcatmn under Rule 56, which

an order adjudicating claims, defense% or issues under Raule 56 1f

mgy’ mgl !

all parties have had reasonable ovvortumtv to discover and nresent materzal

~ (87) the identification of witneSscs‘and dacuments the need and schedule

for filing and exchanging pretrial brxefs and the date or dates for further
conferences and for tnal
- (68) the advxsabzhty of referrmg matters to a rnaglstrate ]udge or master;

(7D the possxbzhty of setﬂement ea:«and the use of e*&ajﬁéfeaalﬁpgg@_

‘ procedures to feseive—asgxst in rcsokwng the dxspute

- (810) the form and substance of the pretrial order;
(9_11,) the ‘d’isposi_tion] of pending inbtions;:

- (162) the need for adoptmg spccxal procedures for managmg potenuaﬂy

i

; dlfﬁcult or protracted actxons that may mvolve complex issues, muluple partles,

 difficult Iegal quesnons, or unusual proof problems, 5
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52
53
54

55
56

57
58
59

60
61
62

63

65

66
67

(14} an order directing a party or parties to present evidence early in the

that may be presented; and ‘ :
- (116) such other matters as may aid-in-facilitate the just, speedy, and

inexpensive disposition of the action.
At least one of the attorneys for each party participating in any conference before trial
shall have authority to enter into stipulations and to make admissions :egarding all

matters that the participants may reasonably anticipate may be discussed._The court

may require that parties, or their representatives or insurers, attend a conference to

' COMMITTEE NOTES

 Subdivision (b). One purpose of this amendment is to provide an appropriate time
for the initial scheduling order required by the rule. The former rule directed that the order
be entered within 120 days from the filing of the complaint. This requirement can create

- problems because Rule 4(m) allows 120 days for service of the summons and complaint, and
the scheduling order should not be entered until at least one defendant has been served and

- appeared in the action. The revision allows only 60 days, but measures the time from the
date a defendant first appears. The subdivision, as well as subdivision (c)(8), is also revised
to reflect the mew title of United States Magistrate Judges pursuant to the Judicial
Improvements Act of 1990. ‘ e e

~ New paragraph (4) has been added to highlight that it will frequently be desirable for
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the scheduling order to include provisions relating to the timing of disclosures under Rule
26(a). While the initial disclosures under Rule 26(a)(1) will ordinarily have been made
before entry of the scheduling order, the timing for disclosure of expert testimony and of
the witnesses and exhibits to be used at trial should be tailored to the circumstances of the
case and is a matter that might be considered at the initial scheduling conference. Similarly,
the scheduling order might contain provisions modifying the extent of discovery (e.g.,
number and length of deposxtmns) otherwise pemutted under these mies or by a local rule.

Subdivision (c). The primary purposes of the changes in subdxvzszon (c) are to call
attention to the opportunities for structuring of trial under Rules 42, 50, and 52 and to
eliminate questlons that have occasionally been raised regarding the authority of the court
to make appropriate orders designed either to facilitate settlement or to provide for an
efficient and economical trial. The prefatory language of this subdivision is revised to clarify
the court’s power to enter appropriate orders at a conference notwithstanding the objection
of a party. Of course settlement is dependent upon agreement by the parties and, indeed,
a conference is most effective and productive when the parties participate zn a spirit of
cooperation and mmdful of their responsibilities under Rule 1. :

‘Paragraph (4) is revised to clarify that in advance of trial the court may address the
need for, and possible limitations on, the use of expert testimony under Rule 702 of the
Federal Rules of Evidence. Even when proposed expert testimony might be admissible
under the standards of Rules 403 and 702 of the evidence rules, the court may preclude or
limit such te‘sﬁmony if the cost to the litigants--which may include the cost to adversaries of
securing testimony on the same subjects by other experts--would be unduiy expensxve given
the needs of the case and the other evidence avaxlable at trial.

Paragraph (5)is added (and the remammg paragraphs renumbared) in reccgmtmn that ,
use of Rule 56 to avoid or reduce the scope of trial is a topic that can, and often should, be
- considered at a pretrial conference. Renumbered paragraph (9) enables the court to rule
on pending motions for summary adjudication that are ripe for decision at the time of the
conference. Often, however, the potential for application of Rule 56 is a matter that arises
from discussions during a conference. The court may then call for motions to be filed or,
under revised Rule 56(g)(3), enter a show cause order that initiates the process. Indeed,
if participants at a conference agree that certain facts are not in dxspute -and are prepared
~ to present their arguments on the controﬂmg law, there is no reason why the court s ruling
‘cannot be issued after the conference is concluded. '

Paragraph (6) is addeci to emphaszzﬁ that a major objecnve of pre:tnal canferences
should be to consider appropriate controls on the extent and timing of discovery. In many
cases changes should also be made in the timing of disclosures of expert testimony--perhaps
advancing the time such disclosures would otherwise be due under revised Rule 26(a)(2) or
, dxrectmg that such disclosures be made by one party before being made by other parties--or -
_in the timing or form of the disclosure of trial witnesses and documents, With the addition
~ of subdivision (c)(6), the provisions of Rule 26(f) relatmg to a "Discovery Conference” are
being deleted , ,
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Paragraph (9) is remseé to enhance the court’s powers in utilizing a variety of

~ procedures to facilitate settlement, such as through mxm«tnais, mediation, and nonbmdmg :
arbitration. The revision of paragraph (9) should be read in conjunction with the revision

later added to the subdmsmn, authorizing the court to direct that the partzes or their
~ representatives or insurers attend a settlement conference or participate in specxal
~ proceedings designed to foster settlement. Cf. G. Heileman Brewing Co. v. Oat Mfg. Co.,

871 F.2d 1016 (7th Cir. 1989); Strandell v. Jackson COHI’!I_}{, 838 F.2d 884 (7th Cir. 1987)

Parties shouid not be forced hy the court into settlements, and the lack of interest of

a party to pamc:lpate in settlement discussions may be a signal that the time and expense

involved in putsumg settlement may be unproductw& Nevertheless, the court should have
the power in appropriate cases to require parties to participate in proceedings that may

indicate to them--or their adversaries--the wisdom of resolvmg the litigation without resort

to a full frial on the merits. Of course the court should not impose unreasonable burdens
on a party as a device to extract settlement, such as by requiring officials with broad
responsibilities to attend a settlement conference involving 'relativcly minor matters.

New paragraphs (13) and (14) are added to call attention to the opportumnes for
stmcturmg of trial under Rule 42 and under revised Rules 50 and 52,

- Paragraph (15) is also new. It supplements the power of the court to limit the extent

of evidence under Rules 403 and 611(2) of the Federal Rules of Evidence, which typically

would be invoked as a result of developments during trial, Limits on the extent of evidence

established at a conference in advance of trial provide the parties with a better opportunity
to determine priorities and exercise selectivity in presenting evidence than when limits are
imposed during trial. Any such limits must ‘be reasonable under the circumstances, and
-ordinarily the court should impose them only after receiving appropriate submissions from

the parties outlining the nature of the testimony expected to be presented through various

- witnesses and exhibits, and the expected duration of direct and cross-exz mmatwn.

Rule 26 General Provxsmns Govemmg D;scovery, Duty of Dmc!osur

1 L (a) Reg,tmﬂgggjgggﬁg&%eeveﬁuMethods to D:scover Add:tmnal Matterzr

' 2 o) ~,I‘mtxai Disclosures. Excem m actions exempted by local rule orwhen
3
4
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documents, data compilations, and tangible things in the possession,

- eustody, or control of the party that are likely to bear significantly on any

claim or defense:

34 the documents or other evidentizary material on which such computation

is based, including materials bearing on the nature and extent of injurie
suffered; and : ,
D) for inspection and copying as upder[RuIe 34 gny insurance

,gg_gg___ent under which any person carmng on an insurance busine less may

-~ be hab e to satxsfv part or all of a mdgment which may be entered in the

ar'fxon or to mdemmfv or rclmburee for navments made to satxsfv the

judgment,

gfggr §grvmg 1ts answer to the comniamt' and in anv event, ( m) bv any Dartv that

has avneared in fhe case mthm 30 davs after recelvmg from another pargg a

ccgmgameg vath_e demandmg parg’s
discl Qgg 5 A nartv is not. exg;ged frgm i
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- Evidence. This disclosure shall be in the form of a written report prepared

FEDERAL RULES OF CIVIL PROCEDURE

of another party’s disclosures, or, except with respect to the obligations under

2y Dlsclosure of Eggpert Testimony.

party shall disclose to every other party any evidence that the party may
present at trial under Rules 702, 703, or 705 of the Federal Rules of

and signed by the witness which includes a complete statement of all

Qp_‘i’nig ns to be expressed and the basis and reasgns'therefor; thedata or

ther mf rmation relied upon in form g such opinions; any exhibits to be

used as a summary of or supggrt for such opmmns, the guahfxcatlons of the
witness; and a listing of any other cases in wlhiich the witness has testified

subdivision (e)(1).
{©) By local rule or by order in the case, the court may alter the
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17 

(3) Pretrial I}‘isclosurés. In addition to the disclosures required in the

telephone number of each witness, separately identifying those whom the
party expects to present and those whom the party may call if the need

arises;
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court for good cause shown,

- (5) Methodsto Discm)er Additional Matter. Parties may obtain discovery

by one or more of the followmg methods. deposxtmns upon oraI examination or
written qucstxons‘ wntten mterrogatoney production of documents or thxngs or
permission to enter upon land or other property under Ruie 34 or 45(2)(1)(C),
for inspection and other ‘purposkes; physical and mental examinations; and

requests for admissiun. * * * *

| (b) Dzscovery Scope and lexts. Unless 0therw15e hmxted by order of the court

in accordance w1th these rules the scope of dxsccvery is as follow5'

(1 In General Partze,s rnay obtaun dxscovery regardmg any matter, not

pmnleged which is relevant to the subject matter mvclved in the pendmg action,

‘ whether 1t relates to the clalm or defense of thc party seekmg dxscovery or to the

V v claxm or defense of any other party, mcludmg the exxstence descnptxon, nature

custody, condxtzon and iocatzon of any books documents, or other tangible things

and the ldentxty and Iccatmn of persons havmg knowledgc of any discovexable o

‘ natter It is not ground for objectlon that the mformatmn sought will be

to lead to the dxscovery of admlssxble evxdence. ;
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'99 te m’ak e altered by local rule for
100 pﬁarti’cular’g@ es or ciassifiCationsof cases. The frcquenc;y or extent of use of the
‘101‘ o discoﬁexy methods MW@WWM
1’02 ,  S gng ‘lgcayl rule shall be Eirrlited by the court if it dctermihets that: (i) the discqvery :
103 ; squg,ﬁt is unreasonably cumulétive or duplicative, or is ’obtai’n’able from some
104  other SOurcye’"that is more convenient, less burdensome, or 1ess expensive; (ii) the
105 | party .seelcing discovery has had ample opportunity by discovery in the action to
106 ~ obtain the information sought; or (i'ii)f-the- i €
107’0 o expensive_the burden or‘exgense‘ of the proposed di\scqv’eg[‘oixtwéighs its likely
108 | ng,gﬁg, taking into -accoﬁm the needs of the casé, the amount in contrbveféy,
109 R ” Iitrﬁtatidns on the parties’ resources‘; &ﬁé—thé importance of the issues ’a'i:ystake
110 in the Iitigation,'ahd the importance of the Qi‘ogosed diScoyeg ’,to the resolution
I of the issues. The ,court nﬁay kact‘ updn its own initiative afier féasc;nable notice
112 o pﬁrsuént to a motion under sﬁbdiviéfon (). | o ’ S ;
114 LR A |
g ndets
i o
18 urpeses—ofthis
120 | S
121 Gk - :
I e R S T e
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(4) Trial Prep’ératien: Experts. Eﬁmmefwﬁm—ﬁﬁé—epiﬁwﬁs

o (B) A party may, through interrggatories or by'dep_ds ition, discover

~ facts known or oplmons held by an expert who has been retamed or
| specxally employed by ancther party in anucxpanon of lmgatwn or
: preparanon for tnal and who is not expccted to be caﬂed asa witness at‘
E tnal» only as prowded m Rule BS(b) or upon a showmg of exceptlonal

cxrcumstancvs under which 1t is 1mpmct1cab[e for the party seekmg

dxscovcry to obta.,m facts or oplmcns on the same subject by other means,

: (C) Unless manifest i injustice would xesult, @ the c,ourt shall require |
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145 that the party seeking discovery pay t‘he‘ expert a reasonable fee for time
146 spent idrespdnding to discovery under subdivisions (b)(4)(A)(ii} énd ,
‘147 ’(b):(fi‘)(B) of this rule; én’d ,(‘ii)‘With respect to discovery obtained ’u:nder
148 ' (BYANAY ) of-this—rule—the—

149 fespeet%e—éiseemy—eb&aiﬂeéﬂﬁéef—subdivision (b)(4)(B) of this rule the

- 150 | - court shall require;'the party seeking’discovefy to pay thé other party a fair
151 : o portion of the fees and expenses reasonably incurred by the latter party in

152 ; , | ‘obtai'nin’g facﬁ; andi opi‘nior;é from the expert.. s | ; ~

154 When information is withheld from disclosure br di’sc':overg on a claim that it is
1 55 E .« " ‘ " ‘ iy . o ) » l
156
157

158

159 (c) Protective Orders. Upan motion by a party or by the person from whom‘
16 0 ‘dlscovery is sought, accom amed : ' ng

161
162 g n 'and for good cause shown the court in whlch the action “
163 ’ is peﬁdmg or altematwcly, on matters relatmg toa deposxtxon, the court in the district

164 ‘where the deposxtzon is to be taken may make any order which Justlce requxres to

protcct a party or person from annoyance, embarras ment oppresnon or undue i

166 bux'den or expense mciudmg one or more of the following: (1) that the dasc gsure or | ’
167

discovery not be had, (2) that the disclosure Qr dxscoverymay be had only on specxfied
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~terms and conditions, including a designation of the time or place; (3) that the

diécovery may be had only by a method of discovery other than that selected by the

party seeking discovery; (4) that certain matters not be inquired into, or that the scope

of the disclosure or discovery be limited to certain matters; (5) that discovery be

conducted with no one p’résent excépt persons designated by the court; (6) that a
deposition after being sealed be gpened only by order of the coiu‘t; (7) that a trade
secret or other confidential research, developmcmt or cbmmer'cial iriformation not e
éise}eseé—revealed or be éiselesed—reveaied revealed only i in a desxgnated way, (8) that the
parties smultaneonsiy f{le specified documents or mformatzon enclosed in sealed
envelopes to be opened as directed by the court. |

If the motion for a proté:ctive order is denied in whole or ink part, the court nﬁay,

on such terms and conditions as are just, order that any party or person providc or

- permit discovery The provxsxons of Rule 37(a)4) appiy to the award of expenses

mcurred in relatlon to the motlon

(d) Sequenee—an&—’riming and Sequence of Discovery. Exceg‘t with leavggf

are Qgg om, §1;gh g_ghgr pgxggz Unless the court upon motxon, for the convemencc

of pames and thnesses and i in the mterests of _}IJSthG orders othermse methods of

dlscovery may be used in any sequence and the fact. that a party is conductmgv

’dlscovery, whether by deposition or othemse shall not operate to delay any other

arty’s dxsccxvery
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(€)  Supplementation of Disc’iosures and ReSpons’es. A party who has made a
gxsdggurg under subdivision (a) or responded to a request for dzscovexy thh a
gi_ iscl Q§§;re gr response—ﬂmfwas—eemple&e—wheﬁ—m&ée is under ao-a duty fo supplement

as follows:

(1} A party is under a duty séason‘ably to Snpblemcm the-res Aol

Q 26!&“3! are QHB,

(2‘,% A party is under a duty seasonably to amend a pnor response tg an

lsglo 1f the party eamg ‘k

| )—%hé—paﬁy’—lmews-that the

interrogat equest for ion, or r. vu’etfdrad
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- request, response, or objection and state the party’s address. The signature of
the gtggmgxgxf party constitutes a ceriificatibn that to the best of the signer’s

2) Every request for dxscovery or response or objectlon thereio made by

- a party represented by an attorney shall be signed by at Ieast rme attorney of

rccord in the attomey s mdmdual name, whose address shall be stated A party

who is not represented by an atmmey shaII sxgn the request response, or :

‘ objectlon andstate the partys address. The signature of the attorney or party

' constitutes a certifi cauonf'_ ; ;

: ebjeeﬁea—aﬁd that to the best of the sxgner s knowledge mformatxon and belief

 formed after a reasonable mqmry it is: (%A) consxstent wn:h these rules and

warranted by ;:xxstmg law or a goad faith argument for the extcns;on,
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purpose, such as to harass or to cause unnecessary delay or needless increase in

the cdsﬁ of litigation; and (3C) not unreasonable or unduly burdensome or

‘ expensive,’ given the needs of the case, the discovery already had in the case, the

amouut in controversy, and the 1mp0rtance of the issues at stake in thc htzgatmn

Ifa request, response, or objecnon is not signed, it shall be stricken unlass it is

SIgned promptly after the omissian is called to the attention of the party makmg
the request, response, or objc:ction,‘ anda party shall not be obiigated to take any |
action with respect to it untﬂtt}s signed. |

| 3 I a cerfiﬁcation is made in violation of the rule, the cbﬁrt, upon

motion or upon its own initiative, shall impose upon the person who made the

 certification, the party on whose behalf the request, response, or objection is

made, or both, an appropriate sanction, which may include an order to pay the
amount of the reasonable expenses incurred because of the violation, including
4 reasonable attorney’s fee.

COMMITTEE NOTES

~ Subdivision gg‘)_,_ Through the addition of paragraphs (1)-(4), this subdivision is rewced |
to impose on partxes a duty to disclose, without awaiting discovery requests, certain basic

. information that is needed in most cases to prepare for trial or make an informed decision

about settiement. The rule requires all parties (1) to identify at the outset of the case all
persons with pertinent knowledge about the case and sources of potential documentary
evidence, (2) to disclose in detail all expert opinions that may be offered at trial, and (3)
to identify the persons and exhibits that may be offered at trial. Interrogatones should no
longer be needed to obtain this information. The enumeration in Rule 26(a) of items
required to be disclosed does not prevent a court by local rule or by order in a specific case

from requiring that the parues dzsclose addmonal mformatlon thhout a dxscovery request.

- The purpose of the revision is to accelerate the exchange of baszc information about

the case and to eliminate the paper work involved in requesnng such information. The

concepts of nnpnsmg a duty cf dxsciosure were set forth in Brazil, The Adversary Character
£ Civil iti ik h

BIXEML 1348 (1978) and
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in Schwarzer, The Federal Rul‘ s, the Adversa y Process, and Discovery Reform, 50 1, Pitt.
L. Rev. 703, 721-723 (1989). The rule is based upon the experience of several district couris
that have requrrcd such disclosures by local rule or standing orders.

Paragraph (1). As the functional eqmvalent of standing interrogatories, this paragraph

requires early disclosure, without need for any request, of four types of information that -
have been customarily secured early in litigation through formal discovery. The introductory
~ clause permits the district court to exempt a particular case from the requirement for

automatic disclosure or to provide by local rule for the exclusion from this obhganon of
categories of cases in which discovery will probably be unnecessary, such as review of Social
Security decisions. ,

Subparagraph (A) requires 1dent1f1canon of all persons likely to have mforma’txon that
bears significantly on any of the claims and defenses presented by the pleadmgs in the case,

_including damages. The limitation to those with "significant" information is not intended to

provide an excuse for failure to identify persons whose information would not support the
party s contentions, but rather to eliminate the burdensomeness or potential deception
arising from a listing of large numbers of persons who in some cases (e.g., some construction

contract disputes) may have some knowledge about minor details in the case but would be

unlikely to be called as witnesses by any party. As officers of the court, counsel are
expected to disclose the identity of those persons who, if their potentlal testimony were
known, might reasonably be expected to be deposed or called as a witness by any of the

parties. Indicating briefly the general topics on which such persons have information should

not be burdensome, and will assist other parties in deczdzng whether their depositions will

‘actually be needed.

Subparagraph (B) is mcluded as a substitute for the i mqumes routmely made about the

existence and location of documents and other tangible things in the possession, custody, or

~control of the disclosing party. Although, unlike subdivision (2)(3)(C), an itemized listing
of exhibits is not required, the disclosure should describe and categorize the nature and

types of documents, including computenzed data, sufficiently to enable opposing parties (1)

- to make an informed decision concerning which documents should be examined, at least

initially, and (2) to frame their document requests in a manner likely to avoid squabbles

~ resulting from the wording of the requests. Unlike subdivisions (a)(1)(C) and (D), this rule "
does not require production of any documents, and, where only the description is provided,

the other parties are expected to obtain the documents desired by proceeding under Rule

- 34 or through informal requests. In some cases, pamcularly where few documents are

involved, a disclosing party may prefer simply to provide copies of the documents rather

‘than describe them; and the ruie is written to afford this option to the dxsclosmg party.

Subparagraph (C) imposes a burden of disclosure that includes the functtonal ;

equxvalent of a standing Request for Production under Rule 34. A party claiming damages

‘must, in addition to disclosing the calculation of such damages, make available the

supporting documents for inspection and copying as if a request for such-materials had been
made under Rule 34. Note that, if a party seeks to obtain materials bearing on its claim for
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damages which are in the possession of another party, it shmﬂd seek pmductwn by mqum
~ under Rule 34 ~ :

Subparagraph D) replaces subdivision (b)(2) of Rule 26 and pmvxdes that habz ity
insurance policies be made available for inspection and copying. The last two sentences of
that subdivision have been omitted as unnecessary, not to signify any chgnge of law. The
disclosure of insurance information does not thereby render such information admissible in
evidence. See Rule 411, Federal Rules of Evidence. Nor does subparagraph (D) require
disclosure of apphcanons for insurance, though in particular cases such information may be
dxscovera’ble in accordance with revxsad subdmsxon (a)(S)

The disclosures spemﬁed in subdivision (a)(I) are to be made within 30 days after the

first answer by a defendant. (In cases with mulnple defendants, each defendant should

- make its disclosure within 30 days after answermg } To avoid undue delay when an answer

is deferred pending a ruling on a Rule 12 motion, the rule permzts any party to accelerate

the time for disclosures by making its own disclosure and serving a demand that adverse
partzes make thexr dxscxssures thhm 30 days thereafter.

‘A longer or shorter pcrzod for the dxsclosnrﬁs may, however, be estabhshed by the

court. For example, a court may direct that the disclosures be made in advance of 2
scheduling conference under Rule 16(b) even if answers have not been filed due to

pendency of Rule 12 motions. With approval of the court, the parties may agree to delay

~'the disclosures (when, for example, early settlement appears probable).

Before making its disclosure, a party has the obligation under subdivision (g)(1) o

make a reasonable inquiry into the facts of the case. However, the inability of a party to
,fuIly complete its investigation of the case is not a sufficient justification for extending the

time for initial disclosures--the party should make its initial disclosure based on the

_information then available and, as its mves’agaﬁon continues, supplement its responses under
subdivision (¢)(1). A party is not excused from its obligation of disclosure mercly bef:anse v

it questions the Sufficxency of disclosures made by another party

Par ar agraph (2), This paragraph imposes an additional duty to disclose mfﬁrmaiwn
- regarding expert testxmony sufficiently in advance of trial that opposing parties have a

~reasonable opportunity to pxepare for effective cross examination and perhaps arrange for

expert tesnmony from other witnesses. Normally the court should prescrxbc a time for this

~ disclosure in a scheduling order under Rule 16(b), and frequently it will be appropriate to
require that one party make its disclosure before other parties make their disclosures. The
rule provides that, in default of such an order, the disclosures are to be made by all parties

~ at least 90 days before the case has been directed to be ready for trial, except that an
additional 30 days is allowed (unless the court specifies another time) for disclosure of

“expert testimony to be used solely to contradict or rebut the tesumany tha.t may be

- presented by another party’s expert.

For convemcnce, thzs mle: and svised Rule 30 ccntinue to use the term "expert” to
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refer to those persons who will testxfy under Rule 702 of the Federal Rules of vadence with

o respect to scientific, techmcal and other specialized matters,

The rule contemplates a detailed and complete report prepared by the expert, stating

the testxmony such a witness is expected to present during direct examination, together with
the reasons therefor. The irformation disclosed under the former rule in answering

' mfermgdieries about the "substance” of expert testimony was frequently so sketchy and
- vague that it rarely dispensed with the need to depose the expert and often was even of little
help in preparing for a deposition of the witness. Revised Rule 702 of the Federal Rules

of Evidence provides an additional incentive for full disclosure; namely, that an expert will

ot ordinarily be permitted to provade testxmony on dxrect examination that was not revealed

~ in advance of trial.

, The rule also requires production of the data and other information relied ‘upon by the

“expert and any exhibits or charts that summarize or support the expert’s opinions. Given
the obligation of disclosure, htxgants should no longer be able to argue that materials
furnished to their ekperts to be used in forming their opinions are protected from disclosure
when such persons are testifying or being deposed Revised subdivision (b)(3)(A) authorizes

the deposition of expert mtnesses, and revised subdivision (e)(1) requires disclosure ofany

changes made in an expert’s opinions.

By order in the case, or more generally by a local rule, courts may alter the form of

‘ dxsclosure for certain types of experts. For example, treating physicians might be relieved

from any requxrement to prepare a written report or to be subjected to a two-phase '

deposition.

e _ﬁgg_rgpb_QL This paragraph i zmposes an addxtxonal duty to disclose, without any
request, information customarily needed in final preparation for trial. These disclosures are
- to be made in accordance with schedules adopted by the court under Rule 16(b) or by

special order. If not otherwise directed by the court, the disclosures are to be made at least

30 days before commencement of the trial. By its terms, rule 26(a)(3) does not require

disclosure of evidence to be used solely for impeachment purposes; however, such evidence--

as well as other ltems relating to conduct of trxal-»may be required by local ruIe ora pretrial
o:der

Subparagraph (A) reqmres the part es to desxgnate the persons whose testzmony they o

may present as substantive evidence at trial, whether in person or by deposition. Those
‘whose testimony the party expects to present should be listed separately from those whose

 testimony will be presemed only if needed because of unantxcxpated developments durmg ,

trial.

Subparagraph (B) reqmres the party to indicate which of these potentlal witnesses will

be presented by deposition at trial. A party expecting to use at trial a deposition not
~ recorded by stenographic means is required by revised Rule 32 to provxde the court with a
transcnpt of the pemnent pomons of such dep051t1ons. T‘ns rule requxres that comes of the
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transeript of a nonstenographic deposition be provided to other parties in advance of trial
' for verification, an obvious concern since counsel often utilize their own personnel to

prepare transcripts from audic or video tapes.

~ Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be
offered in lieu of other documentary evidence or to be used as an aid in understanding such
evidence). The rule requires a separate listing of each exhibit, but permits voluminous items
“of a similar or standardized character to be described by meaningful categories. For
- example, unless the court has otherwise directed, a series of vouchers might be collectively
* shown as a single exhibit with their starting and ending dates. As for witnesses, the party
is required to designate the exhibits it expects to offer separately from those it will offer only

if needed because of unanticipated developments during trial.

Upon receipt of these final pretrial disclosures, other parties have 14 days (unless a
different time is specified by the court) to indicate objections to the usability of the
deposition testimony or to the admissibility of the documentary evidence (other than under
" Rules 402-03 of the evidence rules). Such provisions have become commonplace either in
pretrial orders or by local rules, and significantly expedite the presentation of evidence at
trial, as well as eliminate the need to have available witnesses to provide "foundation"
testimony for most items of documentary evidence.

The times set in the rule for the final pretrial disclosures are relatively close to the
trial date. The objective is to eliminate the time and expense in making these disclosures
 of evidence and objections in those cases that settle shortly before trial, while affording a
reasonable time for final preparation for trial in those cases that do not settle. In many
 cases, it will be desirable for the court in a scheduling or pretrial order to set an earlier time
for disclosures of evidence and provide more time for disclosing objections.

Paragraph (4), This paragraph prescribes the form of disclosures. A writing is
required to assure that the parties and counsel are mindful of the solemnity of the
obligations imposed; a signature on such a disclosure is a certification that it is complete.
Consistent with Rule 5(d), the written disclosures shall be filed with the court unless
~ otherwise directed. ~ : - ' L : i

| An informal meeting of counsel is the preferred method of exchanging the required
" information. The initial meeting provides an opportunity to clarify their disclosures, discuss

the exchange of additional discoverable information without the need for formal discovery

requests, identify information needed for an early consideration of settlement, and plan for

- document production and such depositions as may be needed. By conferring to make the
disclosures required by subdivision (a)(3) counsel can consider steps to avoid unnecessary
proof and cumulative evidence. ' ~ ' e

 Paragraph (5). This paragraph is revised to take note of the availability of revised
Rule 45 for inspection of documents and premises from non-parties without the need for '
a deposition. [Asterisks are shown following the first sentence of this paragraph in
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recognition that a proposed amendment to this rule adding a sentence relating to conduct
of certain discovery outside the United States is currently pending before the Supreme
Court; the change in the first sentence, as shown in this revision, is proposed without regard
to whether or not the provision relating to foreign discovery is ultimately adopted.]

Subdivision (b). This subdivision is revised in several respects. First, former
paragraph (1) is subdivided into two paragraphs for ease of reference and to avoid
renumbering of paragraphs (3) and (4). Textual changes are then made in new paragraph
(2) to enable the court to keep tighter rein on the extent of discovery. The information
explosion of recent decades has greatly increased the potential cost of wide-ranging
discovery and thus increased the potential for discovery to be used as an instrument for
delay or oppression. Amendments to Rules 30, 31, and 33 place presumptive limits on the
number and length of depositions and the number of interrogatories, subject to leave of
court to pursue additional discovery. The revisions in Rule 26(b)(2) are intended to provide
~the court with broader discretion to impose additional restrictions on the scope and extent
- of discovery and to authorize courts that develop case tracking systems based on the
complexity of cases to increase or decrease by local rule the presumptive number and length
of depositions and the presumptive number of interrogatories allowed in particular types or
classifications of cases. ‘ ~ s ~

Second, former paragraph (2), relating to insurance, has been relocated as part of the
required initial disclosures under subdivision (a)(1)(D), and revised to provide for disclosure
of the policy itself. , ;

; - Third, paragraph (4)(A) provides that expert witnesses who are expected to be
~ witnesses will be subject to deposition prior to trial, conforming the norm stated in the
current rule to the actual practice followed in most courts, in which depositions of experts
have become standard. Concerns regarding the expense of such depositions should be
mitigated by the fact that the expert’s fees for the deposition will ordinarily be borne by the
party taking the deposition and by the presumptive limit under Rule 30 on the length of the
depositions. The requirement under Rule 26(a)(2)(A) for disclosure of a complete and
 detailed statement of the expected testimony of the expert may, moreover, eliminate the
need for some such depositions. A party that wants to take the deposition of its own expert
for use at trial must, unless excused by the court under Rule 26(a)(2)(C) provide the
expert’s written report under Rule 26(a)(2)(A) before the deposition. ' ‘
~ Paragraph (4)(C), bearing on compensation of experts, is revised to take account of

: ~ the changes in paragraph (4)(A).

- Paragraph (5) is a new provision. The basic features of this provision are embodied
in a proposed amendment to Rule 26 that is currently pending before the Supreme Court.
Since some changes in the pending amendment are proposed, and since it is proposed that
this paragraph become part of the rule even if the pending amendment to Rule 26 is not
‘adopted, this revision shows the paragraph in its entirety as a new provision. o
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-

The Committee Notes prepared at the time the pending amendment was submitted
to the Supreme Court state the purpose of the revision: namely, to establish a procedure by
which materials withheld from disclosure or discovery on the basis of a claim of privilege
or work product protection are identified, with sufficient information provided so that other
parties can determine whether to contest that claim. As those Notes indicate, a party can
" seek relief by a motion for a protective order under subdivision (c) 1f providing this
information would be unduly burdensome. '

§ubdivi§ion (c). This subdivision is revised to require that before filing a motion for
a protective order the movant must confer--either in person or by telephone--with the other
affected parties in a good faith effort to resolve the discovery dxspute without the need for
court intervention. If the movant has been unable to get opposing parties even to discuss
the matter, the efforts taken in attemptmg to arrange such a conference should be indicated
in the certificate, e :

Subdivision (d). This subdivision is revxsed to prowde that a party may not begin any
formal discovery from any source unless it has made its initial disclosure under subdivision
(a)(1), and may not seek formal discovery from another party prior to the time such
disclosure has been made, or should have been made, by the other party. Leave of court
is required to begin discovery at an earlier date. This subdivision does not apply to
interviews of witnesses and other informal discovery, which may--and indeed ordinarily
should--be undertaken prior to preparmg pleadmgs to the extent consistent with ethical
principles. ,

, 5 ubdivision (e). This subdmsxon is remsed to provxde that the requxrement for
supplementatxon applies to all disclosures directed by revised subdivisions (a)(1)-(3). Like

the former rule, the duty, while imposed on a “party," applies whether information is

~discovered by the client or by the attorney. Supplementations should be made with specxal
: ptomptness as dxscovery deadlines and trial approaches ' ,

The revision also clarifies that the obhgatton to supplement responses to fgrmal
discovery requests applies to interrogatories, requests for production, and request for
admission, but not ordinarily to deposition testimony. However, changes in the opinions
expressed by an expert at a deposition are subject to a duty of disclosure under subdivision
(e)(1). The obligation to supplement discovery responses applies whenever a party learns -
that its prior response is no longer complete and correct, and is not limited (as under the
former rule) to situatiens in which a failure to supplement would have constxtuted a

"knowmg concealment." ~

&;bgmgxgn (f). These provxsxons are deleted. The special "discovery conference" |

envisioned by the 1980 amendment has not proved to be an effective device to prevent

discovery abuses. Rule 16, taken in conjunction with the current revisions to Rules 26-37,
provides adequate authonty for the court to exercise its respons1b1ht1es in controlling
discovery. : :
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Subdivision (g). ?axagraph (1) is added to requiré signatures on disclosures, a
requirement that paraliels the provisions of paragraph (2) with respect to discovery requests,
responses, and objections. , :

, [Special Note for Publication: As currently drafted, the sanctions provisions of both
“Rule 11 and Rule 26(g) have potential application with respect to discovery motions,
requests, responses, and objections that are filed with the court. Consideration will be given
“to the question whether this "overlap” should be eliminated, perhaps making the sanctions
provisions contained in Rules 26 and 37 the sole source for sanctions with respect to
discovery papers. Comments are welcomed at the present time on this question, as such a
change might be made without additional publication.]

Rule 292. Stipulations Regafding Discqvéry Procedure
1 | Unless the court orders otherWise; the parties may by written stipulation (1)
2 pmmde that deposxtxons may be taken before any person, at any time or place, upon

3 any notice, and in any manner and when SO taken may be used hke other deposmons,

4  and (2) modify the procedures for other methods of d1scchry, except that stxpulanons i

5 extendmg the time provzded in Rules 33, 34, and 36 for responses to dlscovery may,
6 if the  woul mterfere with an txme set f r completi on of dxscovegy, for hearmg gf

=T gggn, gr for gn_a , be made only with the approval of the court.

COMMI’ITEE NOTES

- As revxsed the rule provxdes that, unless the court otherwxse orders, the parties are

not required to obtain the court’s approval of stipulations to extend the 30-day period for

responding to interrogatories, requests for production, and requests for admission unless the
effect would be to mterfere with dates set by the court for completmg dlSCOVPI'}', for hearing
ofa motzon, or for tnal

Rule 30. Depos:imns ‘Upon Oral Exammatmn

1 - (a) When Depnsxtmns May Be Taken, When Leavg Reguxred




34

FEDERAL RULES OF CIVIL PROCEDURE

fen-any party may take the téstimony

a

of any person, including a party, by deposition upon oral examination without

sabdmsw&{b}éz-)—e{—%hﬁ—m%%'fhe attendance of witnesses may be compelled
by subpoena as provxded in Ru]e 45 %e—éepesmaa—eé—a—ﬁeﬁeﬂ—eeﬂﬁﬁeé-—m

' amed if the person to be
g KA mgg is ggnﬁned in nnson or 1f without the wrltten stmulaﬁon of the
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(b) Notice of Examination:  General Requirements;—Special—Notiees

Non-Stenographie~Means of Recording; Production of Documents and Things;

Depositién of Organfzatioh; Depositid:n by Telephone.

1 A lparty deSiring to take ~thé déposition'of' any‘ person upon oral
examination shall give reasonable noﬁce in writing to every other party to thc :
ac‘tion‘.k ﬁe notice shall state ‘thc time and place for taking the dgposiﬁon and
the name and address of eéq!z person to be examined, if kxiowr:; and, if the’name‘

~ is not known, a general description sufffcient to identify the person or the
particular class o’r gtoup‘ té Which the per'son‘k belongs. If a subpoena duces '
tecum is to be served on the person to be eXa.mined, the designation of ‘tha
'mateﬁals‘ to bekproduCe’d as set forth in the subpoena shall be attached to or

included in the notice.




The party ,taking the deposition shall state in the notice the means by whi

54 the testimony shall be recorded, which, unless the court prdcfs otherwise, may
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otherwise agreed by the parties, a Qépgsitign shall be conducted before a person

- designated under Rule 28 and shall begin with a stétg ment on the record by such

 stenographic means, items (A)-(C) shall be repeated at the beginning of each
~ umit of recorded tape. The,,appearange or demeanor of dep onents or attorneys

511@1} not be. glg torted use of camefa und-recordin ggechmgueg At
the ang usion gf the ggpggmgn, the Qfﬁcgr §h state on _ﬂm record that the

(7) The parnes may stxpulate in vmtmg or the court may upon motxon'
ordcr that a deposxtxon be taken by telaphone Q r other remote elgcgmmc mgan§
For the purposes of this rule and Rules 28(a), 3'7(a)(1), and 37(b)(1)—aﬂé4§€é)

a deposmon taken by telephone T ther remote electronic means is taken in the
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~ district and at the place where the’deponent,is to aﬁswer questions prdpoundéd

to the deponent. o | .

(c} Examination and Cross-ExanimatiOn; Record of EXamination; QOath;
Object'iohs. ‘Examination and’ cross—examination of ‘ witnesses may p.rocced’ as‘
permitted at the trial under the pr0v1s1ons of the Federal Rules of Evidence, exclusive
of Rnlg 615 theregf The officer before whom the deposition is to be taken shall put
the witness on oath and .shall personally, or by someone acting under the uff icer’s
direction and in the officer’s presence, record the testimony‘ of the witness. The
testimony shall be taken stenographicaﬂy—or recgrded by ‘any‘ other in‘eéns orderedin

acesrdance-with-authorized by ,subdivision'(b)(@) of this rule. H-requested-by-ene-of

‘ %he—@&rﬁes—ﬁe«éeaﬁmmshaﬂ%ﬁm&s&rbeé-&l objections made at the tzme of the

exammatlon to the quahftcatxons of the officer takmg the deposition, or to the manner

- of taking it, or to the evxdence prescnted, or tof the conduct of any par,ty, and any other

objectxon to the proceedmgs, shail be noted by the ofﬁc:er upon the record of the
deposmon Ewdencc objected to shall be taken subject to the objectmns In lieu of g

p,amclpatmg, in the oral examination, pames may serve wmten quesuons in a sealed

- transxmt them to the offxcer, who shall propound them to the witness and recard thc :

‘answers verbatx:m

- (d) ﬁghgﬁu!g gnd Duratzon, Motmn to Termmate or Lmut Exammatmn.

y the parties,




117
118
119

120

121

122

123

124
125

1’26"

127
128
129
130

131
132

133
134

135

136

1

- 138

139

fees incurred by any parties as a result thereof,

2) Atany time during the taking of the deposition, oh motion of a party

or of the deponent kand upon a showing that the examination is being conducted

in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress

the deponent or party, the court in which the action is pénding or the court in
the district where the deposition is being taken may order the officer conducting

the examination to cease forthwith from taking the deposition, or may limit the

scope and manner of the taking of the deposition as provided in Rule 26(c). If

 the order made terminates the examination, it shall be resumed thereafter only

upon the order of the court in which the action is pending. Upon demand of the

objecting party or deponyen't?. the taking of the deposition shall be suspended for

the time necessary to make a motion for an order. The provisions of Rule

37(a)(4) apply to the award of expenses incurred in relation to the motion.

(¢) Submissien-te-Review by Witness; Changés; Signing; %eﬂ-ihe-tes&meﬁy
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(t) Cemf’ cation and F nhng by Ofﬁcer' Exhlbnts, Coples, Natlce of Fxlmg
(1) The omce: shall cemfv e&-the—éepesaﬁeﬁ—that the thness was duly

: sworn by the officer and that thedeposmon is a true rccard of the testzmonyr i

osition. Unless otherwise ordered by the court,

the officer shall %he&securely seai the deposmon in an enveiope or p_ackag

: | indorsed thh the;txtle of the ag;tmn and marked "Depasnmn of [here i insert name -
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- of witness]” and shall promptly file it with the court in which the action is

loss, gestrugtzgn, tampering, or deterxgratm Documents and things produccd

for mspectzon during the examination of .thc mtness, shaII, upon the request of

a party, bﬂ marked for identifi catlon and armexed to the deposmcn and may be

' mspected and copxed by any party, except that if the person producmg the

- materials desires to retain them the person may (A) offcr coples to be marked

for identification and drmexed to the deposxtmn and to serve thereafter as.
ongmals if the parson affords to all parties faxr opportunity to verify the copn:s

by comparison with the originals, or (B) offer the originals to be marked foﬁr‘ ,

identification, after giving to each party an opportunity to inspect and copy them, |

- in which event the materials may then be used in the same manner as if annexed

to the deposition. Any party may move for an order that the oziginﬁl‘bc annexed

to and returned with the deposition to the court, pending final disposition of the

case.

means. Upon payment of rﬁasonable charges therefor the offlcer shall furnish -

acopyofthexr nscript

of th dcposmon. to ,any party or to

the deponent.
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COMMITTEE NOTES

ubdivision (a). Paragraph (1) retains the first and third sentences from the former

subdivision (a) without significant modification. The second and fourth sentences are
relocated. [In showing deletion of the second sentence, it is shown in its present form,
disregarding the changes contained in a proposed amendment now pending before the
Supreme Court, since those changes would also be eliminated under this revision.]

Paragraph »(2) collects all provisions bearing on requirements of leave of court to take

a deposition.

~ Paragraph (2)(A) is new. It provides a limit on the number of depositions the parties
may take, absent leave of court or stipulation with the other parties. One aim of this
revision is to assure judicial review under the standards stated in Rule 26(b)(2) before any

side will be allowed to take more than ten depositions in a case over the objection of any
party; a second objective is to emphasize that counsel have a professional obligation to

develop a mutual cost-effective plan for discovery in the case. Leave to take additional
depositions should be granted when consistent with the principles of Rule 26(b)(2), and in
some cases the ten-per-side limit should be reduced in accordance with those same
principles. Consideration should ordinarily be given at the time of a scheduling conference
under Rule 16(b) as to enlargements or reductions in the number of depositions, eliminating

the need for special motions.

A deposition under Rule 30(5)(6) should, for purposes of this limit, be treated as a
single deposition even though more than one person may be designated to testify,

In multi-party cases, the parties on any side are expected to confer and agréé as to

: which depositions are most needed, given the presumptive limit on number of depositions
they can take without leave of court. If these disputes cannot be amicably resolved, the

- court can be requested to resolve the dispute or permit additional depositions.

Paragraph (2)(B) is new. It requires leave of court if any witness is to be deposed in
the action more than once. This requirement does not apply when a deposition is

temporarily recessed for convenience of counsel or the deponent, or to enable additional
materials to be gathered before resuming the deposition. mie bl

: Paragfaph (2)(C) revises the secoxid sentence of ihe former subdivision (a)asto when

depositions may be taken. Consistent with the changes made in Rule 26(d), delaying the

- commencement of formal discovery until after exchange of initial disclosure statements, the
rule requires leave of court if a deposition is to be taken before that time (except when a

witness is about fo leave the country).
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Subdivision (12, The primary change in subdmsxon (b) is that parties wﬂl be
authorized to record deposition testimony by nonstenographic means without having to ﬁrst
obtain permission of the court or agreement from other counsel. ,

Former subdmsxon (b)(Z} is partly relocated in subdivision (a)(2)(C) of this rule. The
la{ter two sentences of the first paragraph are delei :d because they are redundant to Rules
11 and 26(g) as revised in 1983. The second paragraph of the former subdivision (b)(2),
relatmg to use of dcp051t10ns at trial where a party was unable to obtain counsel in time for

an accelerated deposxtxon, is relocated in Rule 32.

New paragraph (2) confers on the party taking the deposxtlon the choice of means of
recording, without the need to obtain court approval for one taken by other than
stenographic means. A party choosing to record a deposmon only by videotape or
audiotape should do so with the knowlcdge that a transcript will be required by Rule
26(2)(3)(B) and Rule 32(c) if the deposition is later to be offered as evidence at trial or on

“a dispositive motion under Rule 56. Other parties may, at their own expense, arrange for
other means of recording in addition to that specified by the party taking the deposition.
Objections to the nonstenographic recording of a deposition, when warranted by the
circumstances, can be presented to the court under Rule 26(c).

Paragraph (3) provides that other parties may arrange, at their own expense, for the
recording of a deposition by a means (stenographic, visual, or sound) i in addition tc the
~ means designated by the person noticing the deposition. The former provisions of this
_ paragraph, relating to the court’s power to change the date of a deposmon, have been
elmunated as redundant in view of Rule 26(c)(2) ~ ,

Revised paragraph (4) reqmres that non-stenographzc recordmg of a deposxtmn be
made by an officer authorized under Rule 28 and contains provisions designed to provide
basic safeguards to assure the utility and integrity of the record

Paragraph (7) is revised to authorxze the takmg of a deposition not only by telephone

~ but also by other remote electronic means, such as satellite television, whan agreedtoby

the parﬁes or authonzed by the court

ﬁgbgmsxgn { g) Minor changes are made in this Subdmsxon to reﬂect those made in
subdmsxon (b). In addition, the revision addresses the recurring problem as to who may be
~ present at a deposition. Courts have disagreed as to whether other potential witnesses
 should be excluded from deposxtxons through invocation of Rule 615 of the evidence rules
or only when ordered under Rule 26(c)(5). The revision provides that other witnesses are
ot automatically excluded from a deposition sxmply by the rcquest of a pariy. Exclusmn
; howevex, could be ordered under Rule 20(0)(5)

Subdivision (d), Paragraph (1) is added to thxs subd1v151on to create a prcsumptxve
~ limit of one working day--six hours of actual examination--on the length of depositions. The
rule exphmtly authonzes the court to xmpcse the cost resultmg from obstructzve tactics that
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unmasona’bly prolong a deposition on the person engaged in such obstruction. This sanction
may be imposed on a non-party \mtness as well as a party or attorney, but is otherw:se
congruent with Rule 26(g).

‘ The rule authonzes longer deposnmns when justified under the pnnaples stated in
Rule 26(b)(2). In appropriate cases such authorizations would be included in the scheduling
order entered under Rule 16(b). The parties are also permxtted--and expected--to agree to
longer depositions, as when, during the taking of a deposition, it becomes clear that some
addmonal exannnatmn is needed

Six hours should be sufﬁcxent time for most deposxtmns--xf counsel exercise )udgment ;
and selectivity in their examination. Experience in courts that have imposed such limits by
Jocal rule or order demonstrates that, when a deponent is to be examined by more than one
party, counsel can usually agree on an equitable allocatxon of the time permitted._

' ’I'he presumptwe limit on duratlon applies even when a party is deposmg an
opponent’s expert given the advance disclosure requlred under Rule 26(a)(2)(A).

New paragraph (1) authorizes appropriate sanctions not oniy when a deposition is
unreasonably prolonged, but also when an attorney engages in other practices that -
improperly frustrate the fair examination of the deponent. For example, instructions to a
deponent not to answer (except to assert privileges, to claim protection of work product
materials, to prevent inquiry into matters precluded by the court through an order under
Rule 26(c)(4), or to suspend a deposmon in order to file a motion under paragraph (2)) are

~ ordinarily i lmproper, as are suggestions on how a question should be answered (whether ,
_ directly or through "speaking objections”). In general, counsel should not engage in any -
conduct during a deposition that would not be allowed in the presence of a judicial officer.
They should limit any objections to those that are well founded and necessary for protection
of the interest of a party or deponent, bearing in mind that most objections are preserved

- and need be interposed at the deposition only with respect to the form of a question, the
responsiveness of an answer, or to protect privileged information. The refusal of an attorney
to agree with other counsel on a fair apporuonment of the time allowed for examination of
“the deponent is also subject to sanctions as a practice frustrating conduct of the deposition.

' , L (e) Va.nous changes are made in thxs subdmsxon to reduce pmblems
sometimes encountered when depositions are taken by stenographic means. Reporters
frequently have difficulties obtaJmng signatures--and return of depositions--from deponents. -

- Under the revision pre-filing review by the deponent is required only if requested before the
depasmon is completed If review is requested, the deponent will be allowed 30 days to
review the transcript or recording and to indicate any changes in form or substance.

- Signature of the deponent will be required only if review is requested and changes are

~made. - e

oy &m_sgp_r_x_(ﬁ Mmor changes are made in thxs subdmsxon to xeﬂect those made in
~ subdivision (b) In courts which direct that deposmons not be automatzcally ﬁled the y.
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reporter can transmit it to the attorney taking the deposition (or ordering the transcript),

who then becomes custodian for the court of the original recording of the deposition.

~ Pursuant to subdivision (£)(2), as under the prior rule, any other party is entitled to secure
a copy of the deposition from the officer designated to take the deposition; accordingly,
unless ordered or agreed, the officer must retain a copy of the recording or the stenographic

- notes

Rule 31. Depositions Upon Written Questions

1
2

&

~3

1
12
13

14

15
16
17

(8) Serving Questions; Notice.

a Aﬁef-eeﬁﬁﬁeﬁeeﬂieﬁ%ﬂf—(&he—&eﬁeﬁ;—&ny party may take the testimony

~of any person, including a party, by deposition upon written questions_without

leave of court except as provided in paragraph (2). The attendance of witnesses
may be compelled by the use of subpoena as provided in Rule 45.—Fhe

sueh-terms / rs-as-the-eourt : it e' 5 i . '

{2) Leave of court, which shall be granted to the extent consistent with the
2). must be obtained if the perso n to be examined

. is confined in prison or if, without the written stigulaﬁgn of the p arties,

(A)

vosition, if taken, would ré,sult in more than ten
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(3) A party desiring to take a deposition upon written questions shall serve

them upon every other party with a notice stating (1) the name and address of

‘the person who is to answer them, if known, and if the name is not koown, a

general déscriptibn sufficient to identify the person or the particular class or

group to which the person belongs, and (2) the name or descriptive title and
address of the officer before whom the deposition is to be taken. A deposition

upon written questions may be taken of a public or private corporation or a

‘partnership or association or governmental agency in accordance with the

provisions of R'uleVBO(b)(ﬁ). ,
(4) Within 3614 days after ’the notice and written questions are served, a
party may serve cross qﬁestions upon all other parties. Within 497 days after

being served with cross questions, a party may serve redirect questions upon all

other parties. Within $87 days after being served with redirect questions, a party
- may serve recross questions upon all other parties, The court mav for cause

‘shown enlarge or shorten the time.

e w0
COMMITTEE NOTES | |
- Subdivision (a), The first paragraph of subdivision (a) is divided into two

subparagraphs, with provisions comparable to those made in the revision of Rule 30.
Changes are made in the former third paragraph, numbered in the revision as paragraph (4),
to reduce the total time for developmg cross»exarmnatxon, redxrevt and recross questions
from 50 days to 28 day=. , i ‘

‘Rule 32. Use of Depositions in Court Proceedings

; ‘

(a) Useof Dépﬁsitibns.
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any party for any purpose if the court ﬁnds.f -
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x % % %

(3 The deposxtxon of a wxmess whether or not a party, may be used by

’ (A) that the witness is dead; or
(B) that the witness is at é greater diétaﬁcc ‘thén 100 miles from the
place of trial or hearing, or is out of the United States, unless it appears'
that ‘zhé absence of the w-itnes,sk‘was prcicufed by the paft_y offering the 3
~deposition; or |
~ (C) that the witness is unable to attend or testxfy because of age, ,

illness, mﬁrrmty, or 1mpnsonment or

k (91:1_) “ that thé party offering the deposition has béen unable to‘
procure fhe attendance of the witness by subpdena;' or | |
- ®&D ﬁpon application and notice, that such excéptional
circumstances exist as tb make it desirable, in the interest of justice and

with due regard to ‘thé impoz’tance of presenting ‘the"t?estim(my of Witncssles ‘

orally in open court, to allow the deposmon to be used.
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25
27 deposition is held.
| 28 : s

29 | ’ Lc_)_ Form of Preseniétion. Except as ’otherwise' dirécted by the‘couft, a party
31
32
3

34 51@1 be presented in honétehographic form, if available, unless the court for ,g ood
35 cause orders othérwigg,

36 : s TR
: 37 . kW %
- COMMITIEE NOTES

Subdivision (a). Subdivision (a)(3) is amended to permit use of the deposition of
experts without having to establish their unavailability to testify in person. At the present
time, depositions of treating physicians are routinely used without accounting for their

 unavailability. Under revised Rule 26, depositions of experts will ordinarily be taken only
if adverse parties have been provided in advance with a detailed written report from the
expert; and under revised Rule 30 any party can have a deposition taken by video-tape.
With these protections, there is no reason why a party should be forced to bear the
additional expense of having the deposed expert testify in person at trial. ‘

The last sentence of the revised rule not only includes the substance of the provisions
formerly contained in the second paragraph of Rule 30(b)(2), but adds a provision dealing
with the situation when a party, receiving minimal notice of a proposed deposition, is unable

to obtain a court ruling on its motion for a protective order seeking to delay or change the
place of the deposition. Ordinarily a party does not obtain protection merely by the filing
of a motion for a protective order under Rule 26(c); any protection is dependent upon the
court’s ruling. Under the revision, a p..-ty receiving less than 11 days notice of a deposition
can, provided its motion for a protective order is filed promptly and with good cause, be
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spared the risk of nonattendance at thc dcpomtmn held before its motion is ruled upon.
Inclusion of this provision is not intended to signify that 11 days’ notice is the minimum
advance notice for all depositions or that greater than 11 days should necessarily be deemed
as sufficient in all situations. ‘

Sgbgmsxgn (¢). This new subdmsmn, inserted at the location of a subdmsxon

previously abrogated, is included in view of the increased opportunities for video-recording
and an{hn-rnpnrfltna of depositions under revised Rule 3(,(11\ IInder thisrule a party may

L Ne SRS A M WL, Xra uvrvup AILEAD AlEANGNW A AN VadheNe ASiesns N AN AR R Ak s

offer deposition testimony in any of the forms authorized under Rule 30(b) but, if offermg
it in a nonstenographic form, must provide the court with a transcript of the portions so
offered. On request of any party in a jury trial, deposition testimony cffered other than for
impeachment purposes is to be presented in a nonstenographic form if available, unless the
court directs otherwise. Note that under Rule 26(3.)(3)(B) a party expecting to use
nonstenographm deposﬂ:xon testimony as substantive ewdence is required to provide other
partl{»:s with a transcript in advance of trxal

Ruie 33, Interrogatories to Parties |

1 (a) Availability;—-llfeeedt&es-#fef-—gse.‘ Without leave of court or written
2 stipulation, aAny party may serve upon any other party written interrogatories, not

3 exceeding 15 in number including all subparts, to be answered by the party served or,
4 if the party served is a pubiic or private'corpciration ora partnership or ass()cié,tion or

5 govemmemal agency, by any officer or agent, who shall furmsh such mformauon as

6 is avaxlable 10 the party

7 he extent ¢ ny: tenthth the ,rmcx’ les of Rule 26 b‘ 2.'.
8
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nﬁder oath, unless it is objected to, in which event the ot ’ectin ér ty shall state
the reasons for o’ojectzon sha%%»be—s%&%eé—m—}waf—aa-amwef and shaH answer .
to ﬂlg extent the inte rrggatogg is not gb;ectxgnab

2) The answers are to be signed by the person making them, and the

objectxons signed by the attorney makmg them
12»1 The party upon whom the mterrogatones have been served shall serve

a copy of the answers, and yob;ekctzons‘ if any, within 30 days after the setvice of

the interrogatories;—

The-eourt-inay-allow-aA shorter or longer time_may be directed by the court or,
in the absence of such an order, agreed to in writing by the parties.

5 “The party subnuttmg the mterrogatorxes may move foran order undex

Rule 37(a) w1ih respect to any objection to or other faﬂure to answer an
: mterrogatoxy k

by Scope’ Use at Trial. Interrog:atories may ‘relate,to any .inattérs Which can

be mqmred into under Rule 26(b)_(_}, and the answers may be used to the extent -

permitted by the rules of evidence.
Ao mterrogatmy otherwme proper is not necessarxly ob,;ectmnable merely '

because an answer to the interrogatory mvolves an opxmon or contentlon that relates

to fact or the apphcatxon of law to fact, but the court may order that such an
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37 interrogatory need not be answered until after designated discovéry has been
38 completed or until a pre-trial cioyxiferenéé;or'other later time.
39 ~ (ed) Option to Produce Business Records. * * * *
COMMITTEE NOTES
Purpose of Revmgn ~ The purpose of this revision is to reduce the frequency and

increase the efficiency of interrogatory practice. The revision is based on experience with
local rules. To facilitate reference, subdivision (a) is divided into two paragraphs.

Subdivision (a). Revision of this subdivision limits interrogatory practxce. Because
Rule 26(a)(1)-(3) requires disclosure of much of the information prevmusly obtained by this
form of discovery, there should be less occasion to use it. Experience in over half of the
district courts has confirmed that limitations on the number of interrogatories are useful and
manageable. Moreover, because the device can be costly and may be used as a means of
harassment, it is desirable to subject its use to the control of the court consistent with the
principles stated in Rule 26(b)(2).

- Each party is allowed to serve 15 interrogatories, but must secure leave of court (or

- a stipulation from the opposing party) to serve a larger number. Parties cannot evade this
presumptive limitation by using "subparts" seeking discrete information. As with the number
of depositions authorized by Rule 30, leave to pursue additional discovery is to be allowed
when consistent with Rule 26(b)(2). The aim is not to prevent needed discovery, but to
provide Judxcxal scrutiny before parties make potentially excessive use of this discovery. In
maty cases it will be appropriate for the court to permit a larger number of mtc:rrogatones
in the scheduling order entered under Rule 16(b). '

, Unless leave of court is obtained, interrogatories may not be served unless the
_requesting party has made its initial disclosures under Rule 26(3)(1), nior. prior to the tlme
that such dxsclosures have been made, or are due, from the opposing party.

‘  'When a case with outstandmg mterrogatorles exceedmg the number permitted by this
rule is removed to federal court, the interrogating party must seek leave allowing the

additional interrogatories, specify which fifteen are to be answered, or resubmit

interrogatories that comply with the rule. See Rule 81(c), provxdmg that these mles govern
procedures after removal. ‘ ‘ ; ; «

o &bgmglgn ). A separate subdivision is made of the formex‘ second paragraph of
- subdivision (a). Language is added to paragraph (1) of this subdivision to emphasize the
- duty of the responding party to provide full answers to the extent not objectionable. If, for
example, an interrogatory seekmg information about numerous facilities or products is
- deemed objectionable, but an mterrogatary seeking mformation about a lesser number of
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facilities or products would not have been objectionable, the mterrogatoxy should be
answered with respect to the latter even though an ObJECthn is raised as to the balance of
the facilities or products. Similarly, the fact that additional time may be needed to respond
to some questions (or to some aspects of questions) should not justify a delay in respondmg
to those questions (or other aspects of questions) that can be answered within the prescribe.?
time. :

Paragraph (4) is added to make clear that ob)ectxons must be spec1ﬁcally Justzﬁed and
that unstated or untimely grounds for objectmn ordinarily are waived. Note also the
provisions of revised Rule 26(b)(5) which require a responding party to indicate when it is
- withholding information under a claim of privilege or as trial preparation materials.

These provisions should be read in light of Rule 26(g) authorizing the court to impose
sanctions on a party and attorney making an unfounded objection to an interrogatory.

Rule 34, Production of Documents and Thmgs and Entry "Upon Land for Inspection and

12

13

Other Purposes
1 2
2 ®) ‘Procedure.
’ ty~The request shall set forth the
| 5 itemstobe mspected elther by individual item or by categary, and descnbe each item
6 and category with rcasonable parnculanty The request shall specxfy a reasonabie
7 time, placﬁ, and manner of making Athe,inspe’cticn and performing‘ the related acts.
9 : im";"e‘fd'n 12 d
10 ,‘ | The party npon whom the request is servad shail serve a wntten resporse wuhm ’
li 30 days after the service of the requﬁst—exeepi—%ha%—&-defeﬂéemﬂay—sefve—&—reﬁmse
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rties. The response shall state,

with respect to each item or category, that inspection and related activities will be

- permitted as requested, unless the request is objected to, in which event the reasons

for the objection shall be stated. If objection is made to part of an item or category,

5

a1

 inspection permitte

the part shail be specified an f the remaining parts. The party

~ submitting the request may move for an order under Rule 37(a) with respect to any

obje’ction‘ to or other failure to respoxid to the request or any part thereof, or any
failizre to permit inspccﬁoﬁ as requestéd. N |
A party who produces docur’ne’nts”for inspection shall produce thém as they are
kept in the uéual course of business or shall organize and label them to correspond
with the éa,tegories in the requést. : |
¥ ¥ K% ’
COMMITTEE NOTES

The rule 1s revised to réfiec.t the change made by Rule 216((1)7, prev.enting a party froni

- seeking formal discovery from another party until it has made the disclosures required by
Rule 26(a)(1) and such disclosures have been made by, or are due from, the other party.
~ Also, like a change made in Rule 33, the rule is modified to make clear that, if a request

for production is objectionable only in part, production should be afforded with respect to
- the unobjectionable portions. i :

1
Z

3

Rule 36. Requests for Admission

 (a) Regquest foi‘ Admission, A party may serve upon any dther party awritten

request for the admissioxi, for purposes of the pending action only, of the truth of any

 matters ;withinthejscope'of Rule 26(b)(1) sct,fortﬁ in the request that relate to

statements or ‘:opinians of fact or of the application of law to fact, including the
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~ genuineness of any documents described in the request. Copies of documents shall be

s
6  served with the request unless they have been or are dtherwise furnished or made
7 available for inspectibii and’ copying. k k ‘
iy .
9‘
10
1 ; |
12 k | Each matter of which an a,dmiSSioﬁ is requested shall be separately set forth. |
13 The matter is admitted unless, within 30 days after sét?ice of the request, or within

14 such shorter or longer time as the court may allow_or as the parties may agree to in

15 writing, the party to whom the request is directed serves upon the party requesting the

16 admission a written answer or objection addressed to the matter,“‘signedby the party

17 or by the party’s attorney;bu

»

i t—ape&—th&t—éefeﬁéaat If objcctxon is made, the

| 20 reasonms therefor shall be stated The answer shall specxﬁcally deny the matter or set

21 forthi in detaii the reasons why the | answerxng party cannot tmthfully adrmt or deny the

22 matter. A demal sha]l falrly meet the substance of the requested adrmssmn, and when‘ :

3 ~ good faith reqmres ,that a party quahfy an answer or 6eny orﬁy a part of the matter of
24 whxch an admission is requested the party shall specxfy so much of it as is tme and
25 quahfy or deny the remamder An answenng pa.rty may not glve Iack of mformatmn

26 o knowledge as a reason for faxhxm to admxt or deny unlcss the party states that the

27 arty has made reasonable mqmry and that the mformation know:x or readxlyg
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28 | r’obta‘inabler by ihe party is insufficient to renabie‘the: party to admii or deny, A garw
29 who consxders that a matter of which an adrmssmn has been requezsmé presents a
30 genumc issue for trial may not, on that ground aiene object to zhe reqnes: the party

% o 31’ may, subject to the provisions of Rule 37(c), deny the matter or set forth reasons why

32 the party caﬁnot admit or der‘xy‘ it, | e |

33 PR

34 ’ % ‘t % %
~ COMMITTEE NOTES
The rule is revised to reflect the change made by Rule 26(d), preventing a party from

, seeking formal discovery from another party until it has made the disclosures required by
B Rule 26(a)(1) and such disclosures have been made by, or are due from, the other party.

Rule 37. “Failure to Make Disclosure or Cooperate in Discovery: Sanctions

1 ~ (a) Motion For Order Campelling‘l)isciosure or Discovery. A party, upon
2 reasonable notice to other parties and all persons affected thereby, may apply for an
‘order compelhng dlsclosure or dlscovery as follows:

{1) Appropnate Court. An application for an ordm: to a party may«ﬁ_@_

be made to the court in which the action is pendingr-es;

, apphcatton for an order toa éepeﬂeﬁﬁ»pergg who is not a party shan be made v

tothe court in the dxstnct where the €
or !;5 to b : ta kgﬁ; ,
@) Motion.

A I
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cher party may move to co peI gjxgclgsgre and fgr app Qp te §anctlgns

jﬂ; gtion §hg‘1 be accgmp_ameg by a certxf" caugn that the movant m :

the d_:gclgsure inan fogrt to secure 1h9 glsc10§ure wx hgut court action.

(B) If a deponent faﬁs to answer a quesnon propounded or

submitted under Rules 30 or 31, 0ra corporauon or other entity fails to

méké a designation uﬁder Rule 30(b)(6) or 31(a), or a party fails to answer
an iﬁterrogatory subhlii.ted undei‘Rule 33, or if a party, in response to a
request for inspection sﬁbmitted under Rule 34, fails to respond that
inspeétion wﬂl be pérnlitted ésrec}uested or fails to perinit' inspection as

requested, the discoverin’g party may move for an order compeiling an

answer, or a desxgnanon or an order compclhng mspectmn m accordance ;

with the request The motion tion that

confer with’ the

iscovery in an 'e'ffOrt*t‘g secure the

tion. When taking a depomtxon on
‘ oral exammatlon, the proponent of the questxon may comp?ete or ad;oum iy

| thc cxarrnnatmn before anplymg for an Qrder

’Rﬁle-%(e)—

(31 Evas;ve or Incomplete Dngclggurg, An. swer, or Resgggnse. For purposes

of tlns subdmswn an evasive or mcomplete disclosnre, answer, or rgggg seisto
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be treated as a faiiure to disclose, answer, or regggnd.

{4) Awaré—ef»Expenses«&f-%&m and Sanctions,
(A) If the moixon 15 granted_or_if the gxgczosure gr requested

n was_ fil the court shall after

- gffording an opportunity %Hae&ﬁﬂg,—,tg_lzg__h_e_am,_,reqmre the party or

deponent whose cor .daf't ﬁecessmted the mutzon or the party or attomey

advising such conduct or both of *Hem to pay to the moving party the

reasonable expenses incurred 1n—e?a%&1mﬂg—%hwdef making the m gttgn,

mcludmg attornay’s fees, unless the court finds that thc motion was filed

substantlaiiy jusuﬁed or that other c1rcumstances make an award of

expcnses unjust. -

_(,,L_,If the motion :s demcd the court max make ggch Qrgtectw

order as 1t wou‘d have been emuowcred to make on a motlon under Rule ‘

Zﬁﬁg)_md_,ahall aﬂer affgrgmg an opportumty fe;——he&mg-—g_o_ be hgaraj,,

frequve the movmg party or the attomey adwsmg the motmn or both of

them to pay to the party or deponent who opposed the motlon the

v reasonable expenses mcurrcd in opposmg the mouon, mcludmg attorney S

fees, unless the court finds that the makmg of the mouon was substantzally o

3usufied or that other cxrcumstances make an award of expenses unjust

Q) _If the motxon is granted in paxt and denied in part the court
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58 ; ,
59 e ‘ | Qﬁ a motion under Rulé 2 cf nd may, after affording an opportunity to
60 R be ‘negrd,‘, apportion the feasonable expenses incurred in téiation to the =
61 ~ motion among the partxes and persons in a Just manner. .
2 e , | ;
{’ 63’ | {é) Expeﬁses-eanaiIuré to Hisclo e; Fals ,
64 o Admit. | | | ;
66 juiredl ' ‘
67‘ ~
68 . er Rutle ts0 dis ,
: 69 ~ presented by an adverse party, 'the‘adverse party hshall be permitted to disngé
0 at ghé trial or hearing the*factpf such faiiure to disclose. In ’addkition or in lieu
. | , ‘
T2
B
75 ‘qgmm@ ‘%
76 i} ,_(_) Ifa party falls to adrmt the genumeness of any document or the truth o
| 77 ’ . of any matter as requested under Rule 36, and if the party requestmg the
| 78 adnnssxons thereafter proves the genumeness of the document or the tmth of the 3 \
79 o matter the rgqm.z sing party may apply to the court for an order reqmrmg the

8¢ other party to pgy tbe reasonable e’cpenses mcurred in makmg that proof, ‘
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ixicluding reasonable attorney’s fees, 'Ihe court shall make the order unless it
finds that (—lﬁ) the reqxiest was held objyectionable'pursuant to Rule 36(21), or

(2B) the d mission sought was of no substantial importance, or (3C) the party

AN

~ failing to adxmt had reasonable ground to believe that the party might prevaxl on

V, the matter, or (4D) there was other good reason for the fallure to admit._
(d) Failure of Party to Attend at Own Deposition or Serve Answers to’
Interrogatories or Respond to Request for Inspection. If a’party 6r an officer,
director, dr managing agent of a party ora p’cfson designated under Rulé 30(b)(6) or

31(a) to testify on behalf of a party fails ( 1) to appear before the officer who is to take

the deposmon after bezng served with a proper notice, or (2) to serve answers or

objectlons to mtarrogatorxes subrmtted under Ruie 33, after proper service of the

interrogatories, or (3) to serve a written response to a request for inspection submitted

- under Rule 34, after proper service of the request, the court in which the action is

. pending on motion may make such drders in regard to the failure as are just‘ and

among others it may take any acnon authonzed under paragraphs (A) (B), and (C) ‘

- of subdmsxon (b)(z) of thls rule._Any motion specifying a failure und

nggm guch gns_wer or. regpg se wx;hgug court agtlgn, In heu of any order or. in

' addmor* thereto, the court ahall requzre the party faxhng to act or the attorney advxsmg
. tha,t party or both to pay the rsasonable e.xpenses, including attcxmcy s fees, caused by |
 the fax lure unless the court finds that the fa:lure was substan*laily Justlfxed or that .

~ other clmlmstances make an award of expenses unjust
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104 ' The failure to act descrlbed in this subdmsxon may not be excused on the ground
105 that the discovery sought is obgecnonabie unless the party faﬂmg to act has apphed

nding a

; i06 mot non for a protectxve order as provxded by Rule 26(c)
w7 o mErd |

108
109
110
111

112 including-attorney’sfees-eaused-by-thefailure:

COMMITTEE NOTES

Sggbdmglgn (a). 'I‘hls subdmswn is revised to reﬂect the revision oi Rule 26(a)
- requiring dlsciosure of matters without a discovery request.

- Pursuant to new subdivision (a)(2)(A), a party dlssatxsﬁed with the disclosure made
by an opposing party may under this rule move for an order to compel disclosure. In
providing for such a motion, the revised rule parallels the provisions of the former rule

- dealing with failures to answer particular interrogatories. Such a motion may be needed
when the information to be disclosed might be helpful to the party seeking the disclosure
but not to the party required to make the disclosure. If the party required to make the

~ disclosure would need the material to support its own contentions, the more effective
enforcement of the disclosure requirement will be to exclude the evidence not timely
dxsclosed as prowded in subdmsmn (c)(1) of this revised rule.

Language is included in the new paragraph and added to the subparagraph (B) that
‘reqmres litigants to seek to resolve discovery disputes by informal means without court
action before filing a motion with the court. This requirement is based on successful

; expenence with local mles of cuurt promulgated pursuant to Rule 83.

The last sentence of paragraph (2)is moved into paragraph 4), where 1t more Ieglcally ,
balongs‘

. Under :evxsed paragraph {3) evasive or mcomplete dxsclasures and responses to
interrogatories and production requests are treated as failures to disclose or respond.
: 7ﬁterrogatoncs and requests for productlon should not be read or interpreted in an
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artificially restrictive or hypertechnical manner to avoid disclosure of information fairly
covered by the discovery request and to do so is subject to appropnate sanctions under this
subdmsxon.

Revised paragraph @) is s divided into three subparagraphs for ease of reference, and
in each the phrase "after opyortumty for hearing" is changed to "after affording an
opportunity to be heard" to make it clearer that the court can con51der such questions on
written submissions as well as on oral hearmgs :

Su,bparagraph (A) is revised to cover the situation where information that should have
been produced without a motion to compel is produced after the motion is filed but before
it is brought on for hearing. The rule also is revised to provide that a party should not be
awarded its expenses for filing a motion that could have been avoided by conferring with

- opposing counsel. : : ,

Subparagraph (C) is revised to include the provision that formerly was contained in
subdivision (&)(2) and to include the same requirement of an opportunity to be heard that
is specxﬁcd in subparagraphs (A) and (B). ‘

Subdivision (). This subdivision is amended to provxde sanctions for faﬂure to make
a dlsclosure requn'ed by Rule 26(a) without need for a motion under subdivision (a)(2)(A).

Paragraph (1) requfres exclusmn as substantive evidence of material that, without

>, substannal Justxficafmn, is not disclosed as reqmred by Rule 26(a) and 26(e)(1). This

automatic sanction provides a strong inducement for disclosure of material that the
disclosing party would expect to use, whether at trial or on motion under Rule 56. As
disclosure cf evidence offered solely for impeachment purposes is not required under those '
- rules, this preclusion sancnon hkewxse does not apply to that eviderze. ~

Limiting the automatic sanction to molanons "thhout substantlal )us*zfxcatxon," coupled
~ with the excepuon for viclations that are "harmless," is needed to avoid unduly harsh
_ penalties in a variety of situations: e.g., the inadvertent omission from a Rule 26(a)(1)(A)
disclosure of the name of a key witness known to all parties; the failure to list as a trial
witness a person so listed by another party; the lack of knowledge of 2 pro se litigant of the
" reqmrement to make disclosures. In the latter situation, however, exclusion would be proper
if the requirement for disclosure had been called to the htlgaut’s attennon by ezther the
court or another party. : :

: ~ Preclusion of emdence is not an effective incentive to compe! d:sclosure of matenal

- that, being supportive of the position of the opposing party, might advantageously be
concealed by the disclosing party. However, the rule permits an opposing party, who
discovers and introduces such undisclosed ewdence, to make known to the jury the fact of
the nondisclosure, enabling an argument similar to that of spoliation of evidence. In
~ addition, by cross-reference to the sanctions under subdivision (b)(2), the rule provides the
court with 2 full range of altamatzve sanctions--such as declaring specified facts to be
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established or preventing contradictory evidence--that, though not self—executmg, can be
imposed when found to be warranted after a hearing.

Sjgbgmglon (d). This subdivision is :evised to requxre that, where a party fails to file
any response to interrogatories or a Rule 34 request, the discovering party should informally
seek to obtain such responses before filing a motion for sanctions.

" The last sentence of this subdivision is revised to clarify that it is the pendency of a
motion for protective order that may be urged as an excuse for a violation of subdivision
(d). If a party’s motion has been denied, the party cannot argue that its subsequent failure
~ to comply would be justified. In this connection, it should be noted that the filing of a
~ motion under Rule 26(c) is not self-executing—-the relief authonzed under that rule depends

on obtaimng the court s order to that effect.

Subdivision (g). This subdivision is deleted in light of thekabrogati‘On. of Rule ’26(f).

Rule 43, ‘Ta‘king of Testimony
1 (@) Form. In all trials the testimony of witnesses shall be taken erally-in open ‘
2 éourt, unless otherwise provided by an Act of Congress or by these rules, the Federal

3 Rulesof Evidcncé, or other rules adopted by the Supreme Court. Subiéct to the right

o

o e~ S v

o

S e
»
®
*

COMMI’I'I'EE NOTES

Rule 43 is rewsed to dlSpel any doubts as to the power of the court under Rule 611(a)‘
of the Federal Rules of Evidence to permit or require in appropriate circumstances that the
direct examination of a witness, or a portion thereof, be presented in the form of an

 affidavit signed by the witness, a written statement or report prepared by the witness,ora
deposztxon of the witness. Presentatxon of direct testxmony in this manner can greatly' Chheals
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‘expedxte trial and may make the tesnmony more understandable thhout sacrifice to the
benefits of the adversarial system, since the witness will be subject to cross-examination in
the traditional manner with respect to the written statement.

This procedure is not appropnate for all cases or for all witnesses. The amendment
appues only in nonjury cases, and even in such cases the primary usage will be with expert
testimony or with "background" testimony from lay thnesses concerning matters not in
substantial dispute. : ~

; The revision of Rule 43 is not intended to limit by 1mphcanon the powers of the court T
under Rule 611(a) of the Federal Rules of Evidence, such as having a witness testify in a
~ narrative fashion rather than in questxon—and-answer form. o

Rule 54. Judgments; Costs

1 | EEEE

2 ()} VCOStS; Attorneys’ Fees, _, ;

3 _(11 Costs Other than Attorneys’ Fees, Except wheﬁ express provision

4 therefor is made elzher in a statute of the United States or in these rules, costs |

5* | other than at;grneys fegs shaII be allowed as of course to the prevailing party | s
B unless the court Gtherwxse directs; 'but costs agamst the United States, its ofﬁcexs,

i and agencxes shall be 1mposed only to the extent perrmtted by law. Such cGosts 7
& k may be taxed by the clerk on one day s notice. On motion served mthm 5 days
9 therﬁafter, the action of the clerk may be reviewed by the court. '

10 () Attorneys’ Fees. | ‘ ‘

laims for att

e TR
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15 ; ~ be proved at trial.
16 | |
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COMMITTEE NOTES

~ Subdivision (d). This revision adds paragraph (2) to this subdivision to provide for a
frequently recurring form of litigation not initially contemplated by the rules--disputes over
the amount of attorneys’ fees to be awarded in the large number of actions in which

prevailing parties may be entitled to such awards. This revision seeks to harmonize and
clarify procedures that have been developed through case law and local rules, as well as

- provide a mechanism by which through local rule a court could adopt schedules
presumptively specifying the prevailing current hourly rates for attorneys. ‘

k?ﬁaragrag h (1). Former subdivision (d), providing for taxation of costs by the clerk, is
renumbered as paragraph (1) and revised to exclude applications for attorney’s fees.

Péragraph (2). This new paragraph establishes a procedure for presenting claims for
attorneys’ fees. It applies als¢ to requests for reimbursement of expenses not taxable as
~ costs to the extent recoverable under governing law. Cf. West Virginia Univ. Hosp. v,

Lasey, US. __ (1991) (expert witness fees not recoverable under 42 U.S.C. § 1988).
As noted in subparagraph (A), it does not apply to fees recoverable as an element of
- damages, as when sought under the terms of a contract; such damages typically are to be

claimed in a pleading and may involve issues to be resolved by a jury.

Subparagraph (B) provides a deadline for motions for attorneys’ fees--14 days after

final judgment urdess the court specifies some other time. One purpose of this provision

- is to assure that the opposing party is informed of the claim before the time for appeal has
elapsed. Prior law made no general provision for a time limit on claims for attorneys’ fees.
White v, N.H, Dept. of Employment Security, 455 U.S. 445 (1982). In many nonjury cases
the coue? will want to consider attorneys’ fee issues immediately after rendering its judgment

- on the sierits of the case. Note that the time for making claims is specifically stated in
some legislation, such as the Equal Access to Justice Act, 28 U.S.C. § 2412(d)(1)(B) (30-day
filing period). : G L L '

- The provisions of paragraph (2) apply in general to requests for fees as sanctions
authorized or mandated in the rules, In many circumstances such requests should be made
at or shortly after the time of the conduct complained of, and not be delayed until the
conclusion of the case. The 14-day period stated in subparagraph (B) should be understood
not as authorizing parties to delay such requests, but as establishing an outer limit for such
motions, . 2 : o e Sl

- Prompt filing affords an opportunity for the court to resolve fee disputes shortly after
trial, while the services performed are freshly in mind. It also enables the court in
appropriate circumstances to make its ruling on a fee request in time for any appellate
review of this dispute to proceed at the same time as review on the merits, ‘
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Filing a motion for fees under this subdivision does not affect the finality or-the
appealability of a judgment. If an appeal on the merits of the case is taken, the court may
rule on the claim for fees, may defer its ruling on the motion, or may deny the motion
without prejudice, directing under subdivision (d)(2)(B) a new period for filing after the
appeal has been resolved. A notice of appeal does not extend the time for filing a fee claim
based on the initial judgment, but the court under subdivision (d)(2)(B) may effectively
extend the period by permitting claims to be filed after resolution of the appeal. A new
period for filing will automatically begin upon entry of a new judgment following a reversal
or remand by the appellate court. :

The rule does not require that at the time of filing the motion be supported with the
evidentiary material bearing on the fees. This material must of course be submitted in due
course, according to suck schedule as the court may direct in light of the circumstances of
the case. What is required i.. {ie filing of a motion sufficient to alert the adversary and the
court that there is a claim fo: fees and the amount of such fees (or a fair estimate).

~ If directed by the court, the moving party is also required to disclose any fee
- agreement, including those between attorney and client, between attorneys sharing a fee to
be awarded, and between adversaries made in partial settlement of a dispute where the
settlement must be implemented by court action as may be required by Rules 23(e) and 23.1
or other like provisions. With respect to the fee arrangements requiring court-approval, the
court may also by local rule require disclosure immediately after such arrangements are
agreed to. E.g, Rule 5 of United States District Court for the Eastern District of New
York; cf. In re "Agent Orange” Product Liability Litigation (MDIL 381), 611 F. Supp. 1452,
1464 (E.D.N.Y. 1985). ; e R

In the settlement of class actions resulting in a common fund from which fees will be
sought, courts have ordinarily required that claims for fees be presented in advance of ‘
hearings to consider approval of the proposed settlement. The rule does not affect this
peuenice, as it permits the court to require submissions of fee claims in advance of entry of
 judgrzent. ‘ o e

Subparagraph (C) assures the parties of an opportunity to make an appropriate
presentation with respect to issues involving the evaluation of legal services. In some cases,
an evidentiary hearing may be needed, but this is not required in every case.  The amount
of time to be allowed for the preparation of submissions both in support of and in
- opposition to awards should be tailored to the particular case. & e

, The court is explicitly authorized to 1nake a determination of the liability for fees
before receiving submissions by the parties bearing on the amount of an award. This course
‘may be appropriate in actions in which the liability issue is doubtful and the evaluation

issues are numerous and complex. i | B

The court may order disclosure of additional information, such as that bearing on
prevailing local rates or on the appropriateness of particular services for which
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compensation is sought.

On rare occasion, the court may determine that dxécovery under Rules 26-37 would be
useful to the parties. Compare Rules Govermng Section 2254 Cases in che US District
- Courts, Rule 6. See Not '

~ Ve : , 64 B. U. L Rev. 241 (1 84\ In complex fee disputes,
the court may use case management techniques to limit the scope of the dispute or to
facilitate the settlement of fee award disputes.

Fee awards should be made in the form of a judgment urtder Rule 58 since such
awards are subject to review in the court of appeals. To facilitate review, the paragraph
prcmdes that the award contain findings and conclusions in conformity with Rule 52(a),
though in most cases this explanation could be quite brief.

Subparagraph (D) explicitly authorizes the court by local rule to establish procedures
facilitating the efficient and fair resolution of fee claims. Under Rule 83 such local rules
must be submitted to the judicial council of the circuit. ~

Clause (i) authorizes the court to establish by local rule 2 schedule of standard hourly
rates suitable for use when the substantive law governing fee awards requires consideration

of such rates. These rates are apgropriately localized, the standards of value should be

uniform among the judges in any district, and a pubhshed standard should facilitate the
settlement of disputes invelving the value of legal services performed. The schedule would
specify prevailing hourly rates (or ranges of rates) customarily charged within the district,
taking into account the experience of counsel and perhaps the type of Ixtxganon and other
factors. Such standards should be regularly reconsidered in light of experience and changing
,clrcumstances The parties would be pemut;ed to show that hourly rates different from -
those in the schedule would be appropnate in the circumstances of the case or, mdeed that
 the substantive law does not rcquxre consideration of such rates

Clause (ii) authorxzes the court by local rule to estabhsh specxal p:ocedures for
resolving disputes regarding fee awards without extensive evidentiary hearings. Such a rule,
for example, might call for matters to be presented through affidavits, or might provide for
issuance of proposed findings by the court, which would deemed as accapted by the partxes
- unless objected to within a sPecxﬂed f1m= e e :

Subparagraph (D) also exphcxtly penmts w;thout need fo: a lacal rule, a judge to rafer

issues regarding the amount of a fee award in a particular case to a master under Rule 53,
- The district judge may designate a magistrate judge to act as a master for this purpose or
may refer a motion for attorneys’ fees to a magistrate judge for proposed findings and

- recommendations under Rule 72(b). This authorization eliminates any controversy as to

~ whether such references are permitted under Rule 53(b) as "matters of account and of

~ difficult computation of damages” and whether motions for attorneys’ fees can be treated
as the eqmvalent ofa d;sposmve pretrial matter that can be referred toa magistrate judge.
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L  Rule 56. Summary Jud’gment'

w
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summarily determine a defense, or may summarily

ary judgment for or against
cross-claim, or third-party claim, may

determine an issue substantially

r defense if summary adjudication as
is warranted as a matter of law because of material facts

not genuirely in dispute, In its order, or by separate opinion, the court shall recite the

w and facts on which the summary adjudicati
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46

48 ‘ to be false or in genuine di’g ,p’u;e, citing the particular pages or paragraphs of any

49 gtimgg tions, admission 22 ers. depositions, documents. s,

50 or_other materials suppor i‘rik that contention ] :

51 | numbered pai‘agraghs any additional facts that preclude §11ﬁma;y ad;’udicaﬁon,

52 : | citing the materials evidencing such facts. To the extent a party does not  timely |

, ‘5;3 ; comply with dauSe‘{B) i’nkchakllen‘ ing an zisse:ted fact i’t ma be,de’cmed to have
54 admiz' ted such fact. : S o

56

51 materials that have not been previously filed, the party shall append to its motion

58 . Only with leave of court

59 p,ylemg nt_its sup”p_k drtfng |

60 | e
61

épzs on for summary gdf‘g dication or

;éﬁyr e {(d) Case N&t Fully Adjuaicated on Mdtion. If on mdtibn :}ur‘i‘der this rule

66 judgment is not‘rendered upon the whole case or for all the':relief asked and 2 trial

67 is necessary, the court #
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shall-be-entered-agninst-the-adverse-party—In deciding whether an asserted fact is not

, gen:ginel’g in_dispute, the court shall consider _stipulations, admissions, and, to the

gxtegg filed, ghe following: (1) depositions, mtgrmgaggrv ans wers, and affi dawts to Lh

exte nt gggh gvxdence wggld be admissible if the deponent, person answe ring the

therein; and (2) documentary evidence to the exte‘nt such_evidence would, if

thenticated and shown« obe an a'ccuratefco

fyon mal documents, be admlsmble ,

at trial in the hzht of other ewdence A Dartv mav rely upon its own nieadmgs even

: cannot for—feaseﬁs

1f verified, only to the extent of allegations therein that are admzttﬁd bv other Darttes

Notwithstanding the foregomg. _the court is not required to consider evidenﬁary

rials unless called to it

£9) When Ev:dence Aﬁd&vﬁs—&se«-’ﬂnavaﬁable. Should it appear from the

afﬁdawts of a party opposmg the-a - motion for summagz ad]udxcatmn that the party

court may fefuﬁe—tkeﬂppke&aeﬁ—fﬁf—jﬁégmeﬂ{—ef-deny the motlon, may. permlt an offe

: g_p_gg_f may order a contmuance to pemut affidavzts to be obtamed or deposxtxons

to be taken or discovery to be had, or may make snch other order as is Just

(g) Aiﬁdﬂ&s—l\é&de—m—B&é—Fmthg:ondu t of Proceedmg -—Shealé—ﬁ—&ﬁpeaﬂe




124 should not be entered: and (4) may conduct a hearing to consider further arguments,

125 rule QD the admissibility of evidence, or receive oral testimony to clarify whether an

126 asserted fact is genuinely in dispute.
COMMITTEE NOTES

~ Purpose of Revision. This revision is intended to enhance the utility of the summary
judgment procedure as a means to avoid the time and expense of discovery, preparation for
trial, and trial itself as to matters that, considering the evidence to be presented and
- admitted at trial, can have but one outcome--while at the same time assuring that parties
are not deprived of a fair opportunity to show that a trial is needed to resolve such matters.

- The current caption, "Summary Judgment" is retained. However, the revised rule, like
the former rule, also covers decisions that, by resolving only defenses or issues not
dispositive of a claim, are more properly viewed as "summary determinations.” The text of
the revised rule adds language to clarify that it provides procedures for both types of
“summary adjudications.” S e b

 In various parts the revision (1) eliminates ambiguities and inconsistencies within the
~ rule, (2) sets a single and consistent standard for determining when summary adjudication
 is appropriate, (3) establishes national procedures to facilitate fair consideration of motions
for summary adjudication, and (4) addresses various gaps in the rule that have sometimes

 frustrated its intended purposes.
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Subdivision (a). This subdivision combines the provisions previously contained in
~ subdivisions (a) and (b). It adds third-party claims to the list of claims subject to disposition
by summary judgment, but deletes (as surplusage) the specific reference to declaratory
judgments. The former provisions allowed motions for "summary judgment” as to "any part”
of a claim; the revision permits summary determination of an "issue substantially affecting
but not wholly dispositive" of a claim or defense--the point being that motions affecting only
part of a claim or defense should not be filed unless summary adjudication would have some
significant impact on discovery, trial, or settlement, T ‘ ‘

The revised language makes clear at the outset of the rule that summary adjudication--
whether as summary judgment or as a summary determination of a defense or issue--is .
appropriate only when warranted as a matter of law, and not when it would involve deciding 1

-genuine factual disputes. When so warranted, the judgment or determination may be
entered as to all affected parties, not just those who may have filed the motion or responses;
‘when the court has concluded as the result of one motion that certain facts are not
genuinely in dispute, there is no reason to require additional motions from other parties
whose rights depend on those facts. As with the prior rule, elimination of trial through
summary adjudication is not mandatory even when the standards of the rule are satisfied.

The court is directed to indicate the factual and legal basis if it grants summary

judgment or summarily determines a defense or issue. A lengthy recital is not required, but

a brief explanation is needed to inform the parties (and potentially an appellate court) what
are the critical facts not in genuine dispute, on the basis of which summary adjudication is
appropriate. The determination that a fact is not in genuine dispute is, when reviewed on
appeal, treated as a question of law, ‘ ‘ o & o

~ Subdivision (b). The standards stated in this subdivision for determining whether a

fact is genuinely in dispute are essentially those developed over time, culminating in Celotex
Corp. v, Catrett, 477 U.S. 317 (1986), and Anderson v. Liberty Lobby, Inc,, 477 U.S. 242
(1986). The rule clarifies that the obligation to consider only matters potentially admissible
at trial applies not just to affidavits, but also to other evidentiary materials submitted in
support of or opposition to summary adjudication. The rule adopts the standard prescrived

- inrevised rule 50 for judgments as a matter of law (formerly known as directed verdicts) in

jury trials to emphasize that, even in nonjury cases, the court is not permitted under Rule
56 to make credibility choices among conflicting items of evidence about which reasonable
persons might disagree. , « S :

Subdivision {c). Revised subdivision (c) provides a structure for presentation and

- consideration of motions for summary adjudication, and should displace in large part the
-numerous local rules spawned by deficiencies in the former rule, Adoption of this structure
is not intended to create procedural pitfalls to deprive parties of trial with respect to facts
in genuine dispute, but rather to provide a framework enabling the courts to discharge more
 effectively their responsibility in deciding whether such controversies exist. ' S

A primary benefit of summary adjudication is elimination of ultimately wasteful -
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discovery and other preparation for trial. For this reason, early filing of a motion for
summary adjudication may be desirable in many cases. However, if a party will need to
obtain evidence from other persons in order to show that a fact is in genuine dispute, it
should have a reasonable opportunity for discovery respecting those matters before being
confronted with a motion for summary judgment or summary determination, It should also
have a sufficient time--ordinarily more than the 10 days specified in the prior rule--to
marshal and present its evidentiary materials to the court. The times specified in the
revised rule for filing motions for summary adjudication and responses to such motions
incorporate these principles. : o ~ ,

Paragraphs (1) and (2) prescribe a format for motions for summary adjudication and
responses thereto. They are to be non-argumentative, for arguments are to be presented
in separate memorandums under paragraph (4), They must be specific, particularly with
respect to the facts asserted to be not in genuine dispute. They must provide a cross-
reference to the specific portions of any evidentiary materials relied upon to support a

contention that a fact is or is not in genuine dispute; failure to do so will, under revised

subdivision (e), relieve the court of the obligation to consider such materials.

Pertinent portions of evidentiary materials not previously filed must be attached to the
motion or response. As under the prior rule, a movant must obtain leave of court to
~ supplement its supporting materials because such late filing may prejudice other parties or
merit an extension of time for responses. The obligation to obtain leave of court applies
only to evidentiary materials, and not to memorandums and arguments filed under ,
_paragraph (4). ' : ~ o

The requirement that motions for summary adjudication contain cross-references to
-evidentiary materials and be accompanied by pertinent portions of such materials not
previously filed is not, of course, applicable when the movant contends that there is no
admissible evidence to support a fact as to which another party has the burden of proof.
In such situations the motion should recite that there is no such evidentiary support for that
 fact, and the opposing parties will have the obligation to cite and demonstrate in their
responses the existence of such evidence. ‘

i A response to a motion for summary adjudication--formally recognized for the first
time in this revision--can be filed by any party and can take several forms, In multiple-party
cases a party similarl; situated to the movant may merely wish to adopt the position of the
movant in its response. The parties to be adversely affected by the judgment or
determination sought in the motion may agree that the asserted fa cts, or some of them, are
true but claim that, because of a different view regarding the controlling law, summary
- judgment or summary determination in their favor is warranted. Frequently, of course, the
 parties to be adversely affected by the judgment or determination sought in the motion will
oppose the grant of any summary adjudication, either because of a different view of the law

~ orbecause some of the asserted facts are believed to be false or at least in genuine dispute

or because there are additional facts rendering the asserted facts not dispositive of the

claim, defense, or issue. Subdivision (c)(2) is written to accommodate any of these
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possibilities. Of course, a party may also file a separate cross motion for summary
- adjudication if there are other facts asserted to be not in genuine dispute on the basis of
- which it is entitled to a favorable judgment or determination as a matter of law.

A party is not required to file a response to a summary adjudication motion. The
~ failure to make a timely response, however, may be deemed an admission of the asserted
facts specified in the motion (though not an admission as to the controlling Iaw). If it
contests an asserted fact specified in the motion either because it is false or at least in
genuine dispute, the party must file a timely response that indicates the extent of
disagr?ement with the movant’s statement of the fact and provides reference to the
evidentiary materials supporting its position. Failure to do so may result in the fact being
deemed admitted for purposes of the pending action. As under Rule 36, if only a portion
of an asserted fact (or the precise wording of the fact) is denied, the responding party must

indicate the nature of the disagreement.

~ The substance of the last sentence of former subdivision (¢), relating to partial
summary judgments on issues of liability, has been incorporated into the revision of
subdivision (d). : ‘ ‘ ‘ ‘ ‘

Subdivision (d). The revision provides that, when a court denies summary adjudication
“in the form sought by a movant, it may--but is no longer required to--enter an order
specifying which facts are thereafter to be treated as established. The revision also permits
a court to enter rulings as to legal propositions to control further proceedings, subject to its
- power to modify the ruling for good cause. Finally, the revision makes explicit that "partial
summary judgments" may be entered as final judgments to the extent permitted by Rule
54(b). Although not explicitly addressed in the rule, denial of summary adjudication is an
interlocutory order not subject to the law-of-the-case doctrine; and the court is not
precluded from reconsidering its ruling or considering a new motion, 2s may be appropriate
for example because of developments in the case or changes of law. : £

- Confusion was caused by the reference in the former provisions to a “hearing on the
motion." While oral argument on a motion for summary adjudication is often desirable~-and

 is explicitly authorized in subdivision (g)(4)--the court is not precluded from considering .
such,motions solely on the basis of written submissions. L R

- Subdivision (e). Implementing the ﬁprinciplé stated in sﬁbdivision (b) that the court
should consider (in addition to facts stipulated or admitted) only matters that would be

admissible at trial, this subdivision prescribes rules for determining the potential .

‘admissibility of materials submitted in support of or opposition to summary adjudication.
Facts are admitted for purposes of Rule 56 not only as provided in Rule 36, but also if
 stated, acknowledged, or conceded by a party in pleadings, motions, or briefs, or in

statements when appearing before the court, as during a conference under Rule 16.

- The admissibility of depositions, answers to interrogatories, and affidavits should be
- determined as if the deponent, person answering interrogatories, or affiant were testifying
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in persomn, with the proviso that an affidavit must affirmatively show that the affiant would
be competent (e.g., have personal knowledge) to testify. For purposes of Rule 56 a
declaration under penalty of perjury signed in the manner authorized by 28 U.S.C. § 1746
should be treated the same as a notarized affidavit. - ' R

Independent authentication of documentary evidence is not required--submission of ;
the materials under the rule should be treated as sufficient authentication, Similarly,
independent evidence that the materials submitted are accurate copies of the originals is not
- required. However, if other evidence would be required at trial to establish admissibility--

such as the foundation for business records--the party presenting such records should provide
the supporting evidence through deposition, interrogatory answers, or affidavits,
Voluminous data should, as permitted under Federal Rules of Evidence 1006, be submitted
by means of an affidavit summarizing the data and offering, if not previously provided,
access to the underlying data. A Ok

The last sentence in revised subdivision (e) provides that the court is required to
consider only the materials called to its attention by the parties. Subdivision (c)(1) and
- (¢)(2) impose a duty on the litigants to identify support for their contentions regarding the
evidence; this provision prevents a party from identifying a potential conflict in evidence for
the first time on appeal. o i : ' .

- Subdivision (f). Extensions of time to oppose summary adjudication should be less
frequent than under former rule because of new restrictions as to when such motions can
 be filed and the longer time allowed for the response. A request should be presented by
an affidavit which, under the revised rule, must reflect good cause for the inability to comply
with the stated time requirements. The revised rule also permits the court to accept an
offer of proof where a party is unable to procure supporting materials that would satisfy the
requirements of subdivision (g). : AR ' s

- Subdivision (g).. The new provisions of subdivision (g) give explicit recognition to

-

powers of the court in conducting proceedings to resolve motions under Rule 56 that were
probably implicit prior to the revision. L e o

Subdivision (2)(1) recognizes the power of the court to fix schedules for the filing of
summary adjudications, or indeed even to direct that such motions not be filed with respect

~ to particular claims, defenses, or issues. Ata scheduling conference the court may wish to

consider establishing such a schedule to preclude premature or tardy motions and to focus
early discovery on potentially dispositive matters. o ~ Sl

Subdivision (g)(2) recognizes the court’s power to change the time within which parties
may respond to motions for summary judgment or summary determinations. Depending on
the circumstances, particularly the extent to which discovery has or has not been afforded

~or available, the extent to which the facts have been stipulated or admitted, and the
ir;xminen;e of trial, the 30-day period prescribed in subdivision (c) may be lengthened or
shortened. LT e o : :




v T FEDERAL RULES OF CIVIL PROCEDURE

Subdivision (g)(3) permits the court to initiate an inquiry .:to the appropriateness of
summary adjudication. Such an inquiry may be initiated in an order setting a conference
under Rule 16 or might arise as a result of discussions during such a conference. In any
event, the parties should be arforded a reasonable opportunity to marshal and submit
evidentiary materials if they assert facts are in genuine dispute and to present legal

| -arguments bearing on the appropriateness of summary adjudication,

Subdivision (g)(4) addresses the power of the court to conduct hearings relating to
- summary adjudications. One such purpose would be to hear oral arguments supplementing
the written submissions. (Other portions of the revision to Rule 56 have eliminated the
language that seemed to require such a hearing.) Another would be to make determinations
under Federal Rule of Evidence 104(a) regarding the admissibility of materials submitted
- ona Rule 56 motion. A third purpose would be to hear testimony to clarify ambiguities in
- the submitted materials--for example, to clarify inconsistencies within a person’s deposition
or between an affidavit and the affiant’s deposition testimony. In such circumstances, the
evidentiary hearing is held not to allow credibility choices between conflicting evidence but
simply to determine just what the person’s testimony is. Explicit authorization for this type
of evidentiary hearing is not intended to supplant the court’s power to schedule separate
trials under Rule 42(b) on issues that involve credibility and weight of evidence.

- The former provisions of subdivision (g), providing sanctions when "affidavits . . . are
presented in bad faith or solely for the purpose of delay," have been eliminated as
unnecessary in view of the amendments to Rule 11. The provisions of revised Rule 11 apply
not only to affidavits submitted under Rule 56 but alse to motions, responses, briefs, and
other supporting materials. Motions for summary adjudication should not be filed merely
to "educate” the court or as a discovery device intended to flush out the evidence of an

-opposing party. '

‘Rule 58. Entry of Judgment
1 Subject to the provisions of Rule 54(b): (1) upon a general verdict of a jury, or

2 upon a decision by the court that a pafty shall recover only a sum certain or costs or

[

that all relief shall be denied, the clerk, unless the court otherwise ‘order's, shall
-4 forthwith prepare, sign, and enter the judgment without awaiting aﬁy directian"by the
court; (2) ﬁpoﬁ a decision by the court granting other relief, or upan a special verdict

~or a general verdict accompanied by answers to interrogatories, the court shall

N o ot

- promptly approve the form of the jxidgmént, and the clerk shall thereﬁpon enter it.
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8  Every judgmem:’ shadi be set forth on a separate document, A judgment is effective
5 9‘ ,dnly when 5o set forth and when entered as provided in Rule 79(a). ‘Entry of the

10 judgment shall not be delayed for the taxing of costs. Entry of the judgment shall not

11 be delayed. nor the iime for égncal extended, in order to :awar;ivfaes. except that,
; 12 when a timely motion for attorneys’ fees is made under Rule 54(d)(2), the court,
13 | before a notice of apfgeal has been filed and become effective, may order that the

14 motion have the same effect under Rule 4(a)(4) of the Federal Rules of Appellate

15 ile 59, Attorneys shall not submit forms of

16 judgment except upon the direction of the court, tarxd these directions shall not be
17 given as a matter of course.
COMMITTEE NOTES

 Ordinarily the post-judgment filing of a motion for attorney’s fees under Rule 54(d)(2)
will not affect the time for appeal from the underlying judgment. Particularly if the claim
for fees involves substantial issues or is likely to be affected by the appellate decision, the
district court may prefer to defer consideration of the claim for fees until after the appeal
is resolved. However, in many cases it may be more efficient to decide fee questions before
an appeal is taken so that appeals relating to the fee award can be heard at the same time
as appeals relating to the merits of the case. This revision permits, but does not require,
the court to delay the finality of the judgment for appellate purposes until the fee dispute
is decided. To accomplish this result requires entry of an order by the district court before

~ the time a notice of appeal becomes effective for appellate purposes. If the order is
entered, the motion for attorney’s fees is treated in the same manner as a timely motion =~
~under Rule 59. i O i

- Rule 83. RuIeS'by Distriet Coixrts; Orders
S {a) Local Rules. ___Each district caurt'by action of a majcri‘ty'of the judges

2 thereof may from time to time, after giving appropriate public notice and an

3 opportunity to comment, make and amend rules governing its practice setaconsistent
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with these rules. A local rule so adopted shall take effect upbn the date specified by

4

5 the district court and shall remain in effect unless akménd’ed by the district court or

6 ~ abrogated by the judicial council of the ireritt ini which the district is located, Copies i
7 of rules and amendments so made by any district court shall upon theit pmmu%gatiéﬁ

8 be furnished to the judicial council and the Administrative Ofﬁcé of the United States

9 Courts and be made available to the pnblic.

10 (b) Experimental Rules. With thé approval of theJudiciaI'Cdnference of the

12 these rules if it is consistent with the provisions of Title 28 of the United States Code

13

nd is limited in its period Of effectiveness to five years or less.
14 f&) Orders. In all cases not provided for by rule, the district | judges and

15 magistrates judges may regulate their practice in any manner net-inconsistent with

16 these rules erand with those of thedistriét in Which they‘,act.'v

17 @ Enforcement. Rules and orders pursuant to this rule shall be enforced in
5 , : o ;

19 negligent failures
20 ororder.

COMMITTEE NOTES

LPurpose of Revision. A major goal of the Rules Enabling Act was to achieve national
uniformity in the procedures employed in federal courts. The primary purpose of this
revision is to encourage district courts to consider with special care the possibility of conflict
between their local rules and practices and these rules. At various places within these rules
(e.g., Rule 16), district courts are specifically authorized, if not encouraged, to adopt local
rules to implement the purposes of Rule 1 in the light of local conditions, The omission of
a similar anthorization in other rules should not be viewed as by precluding by implication
the adoption of a local rule subject to the constraints of this Rule 83. -
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Subdivision (2), The revision conforms the Janguage of the rule to that contained in
28 US.C. § 2071, ik | ,

Subdivision (b). This subdivision is new. Its aim: is to enable experimentation by
district courts with variants on these rules to better achieve the objectives expressed in Rule
1. District courts in recent years have experimerited usefully with court-annexed arbitration
and are now encouraged by the Judicial Improvements Act of 1990 to find new methods of
resolving disputes with dispatch and reduced costs, These rules need not be an impediment
to the search for new methods provided that the experimentation is suitably monitored as
a learning opportunity, ~ ' B ‘

Experimentation with local rules inconsistent with these rules should be permitted only
with approval of the Judicial Conference of the United States, and then only for a limited
period of time and if not contrary to applicable statutes. It is anticipated that any request
would be accompanied by a plan for evaluation of the experiment and that the requests for
approval of experimental rules would be reviewed by the Standing Commitice on Rules of
Practice and Procedure before submission to the Judicial Conference.

Subdivision (c). The revision conforms the language of the rule t¢ that contained in
28 U.S.C. § 2071. The rule continues to authorize--without encouraging--individual judges
to enter orders that establish standard procedures in cases assigned to them (e.g., through
a "standing order") provided the procedures are consistent with these rules and with any
local rules. In such circumstances, however, it is important to assure that litiganis are
adequately informed about any such requirements or expectations, as by providing them with
~ a copy of the procedures, o : o s

~ Subdivision (d), This provision is new. Its aim is to protect parties against loss of
- substantive rights in the enforcement of local rules and standing orders against litigants who
may be unfamiliar with their provisions. i st ‘ T

- The bulk of local rules and standing orders is now quite substantial. Even diligent
counsel can on occasion fail to learn of an applicable rule or order. In such circumstances,
the court must be careful to protect the interests of the parties. Elaborate local rules
enforced so rigorously as to sacrifice the merits of the claims and defenses of litigants may

- be unjust. , | Vo Eb e

Moreover, the Federal Rules of Civil Procedure are often forgiving of inadvertent

" lapses of counsel. In part, this reflects the policy of the Rules Enabling Act, 28 US.C. §
2071, which aims to establish a uniform national procedure familiar to attorneys in all -

districts. That policy might be endangered by the elaboration of local rules enforced so
rigorously that attorneys might be reluctant to hazard an appearance or clients reluctant to
proceed without local counsel fully familiar with the intricacies of local practice. Cf. Kinder
v. Carson, 127 F.R.D. 543 (S.D. Fla. 1989). , By

This co:;straint on the enforcement of local rules poses no problem for court
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adnﬁmstratmn, for useful and effective 1ocal rules and standmg orders can be enfomed with -
, aopropnate caution to counsel or by means that do not xmpaxr ihﬁ subsiantive nghts of the

parties.

Rule 84, Forms
1 The forms contzined in the Appendix of Forms are sufficient under the rules and

are intended to indicate the simpiicity' and breviiy of statement which the rules

eontemplate The Jugzgia g:’_,qnfer nece of the United States max authorxzc ~additional
forms and o 12y, revxge or delete forms. T

f SRR ¥ S IR W

 COMMITTEE NOTES

 The revision is intended to relieve the Supreme Court and Congress from the burden
of reviewing changes in the forms prescribed for use in civil cases, which, by terms of the
rule, are merely illustrative and not mandatory. Rule 9009 of the Federal Rules of
Bankruptcy Procedure similarly permits the adoption and revision of bankruptcy forms
without need for review by the Supreme Court and Congress.
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 PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Rule 702, Testimony by Experts | ’
1 : %&ﬁi@m@u&sciemiﬁq technical, or other Speciaiized knowledge
information, yin the form of an opinion or o tﬁemrisg, may be permitted only if (1) the |

le and will substantially assist the trier of fact to

‘understand the evidence or to determine 2 fact in issuer-and (2) thes-witness is
qualified,as an expert by knowledge, skill, experience, training, or education to provide

~ such ge]gﬁm‘: n : iﬂieﬁ»ef—mhefvase Except

with leave of court for good cause shown. the witness shall not testify
xatmination in any civil action to any opinion or infereace. or reason or basis therefor,
that has not been seasonably disclosed as requirzd by Ry

the Federal Rules of Civil Procedure,

e 7 e R S

les 26 2)(2) and 26

g
<

- COMMITTEE NOTES

This revision is intended to limit the use, but increase the utility and reliability, of
party-initiated opinion testimony bearing on scientific and technical issues. T

~_ 'The use of such testimony has greatly increased since enactment of the Federal Rules

- of Evidence. This result was intended by the drafiers of the rule, who were responding to

. concerns that the restraints previously imposed on expert testimony were artificial and an
impediment to the illumination of technical issues in dispute. See, e.g.. McCormick on

- Evidence, § 203 (3d ed., 1984). While much expert testimony now presented is illuminating

- and useful, much is not. Virtually all is expensive, if not to the proponent then to
adversaries. Particularly in civil litigation with high financial stakes, large expenditures for
marginally useful expert testimony has become commonplace, Procurement of expert

 testimony is occasionally used as a trial technique to wear down adversaries, In short, while
testimony from experts may be desirable if not crucial in many cases, excesses cannot be




B4 ‘ FEDERAL RULES OF EVIDENCE

doubted and should be curtailed.

 While concern for the quality and even integrity of hired testimony is not now, Winans

v, INew York & Erie RR., 62 U.S. 88, 101 (1858); Hand, Historica! and Practical
Considerations Regarding Expert Testimon , 15 Harv. L. Rev. 40 (1901), the hazards to the
judicial process have increased as more technical evidence is presented: ‘

When the evidence relates to highly'téchni‘cal matters and each side has shopped
for experts favorable to its position, it is naive to expect the jury to be capable
of assessing the validity of dramatically opposed testimony.

31 WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE, § 706[01] at 706-07 (1985).

~ While the admissibility of such evidence is, and remains, subject to the general
principles of Rule 403, the revision requires that expert testimony be “reasonably reliable"
and "substantially assist” the fact-finder. The rule does not mandate z return to the
strictures of Frye v, United States, 293 F.2d 1013 (D.C. Cir., 1923) (requiring general
- acceptance of the scientific premises on which the testimony is based). ‘However, the court
is called upon to reject testimony that is based upon premises lacking any significant support
and acceptance within the scientific community, or that otherwise would be only marginally
helpful to the fact-finder. In civil cases the court is authorized and expected under revised
Rule 26(c)(4) of the Federal Rules of Civil Procedure to impose in advance of trial
‘appropriate restrictions on the use of expert testimony. In exercising this responsibility, the
court should not only consider the potential admissibility of the testimony under Rule 702
but also weigh the need and utility of the testimony against the time and expense involved.

indcciding whether the opinion evidence is reasonably k‘rel‘iable and will substantially
assist the trier of fact, as well as in deciding whether the proposed witness has sufficient
expertise to express such opinions, the court, as under present Rule 702, is governed by Rule
1040a} ' Fih T T

- The rule 5 also revised to complement changes in the Federal Rules of Civil
Procedure requiring pretrial disclosure of the expert testimony to be presented at trial. The
rfule precludes the offering on direct examination in civil actions of expert opinions, or the
reasons or bases for opinions, that have not been adequately and timely disclosed in advance
of trial, It has not been unusual for the testimony given at trial by an expert to vary
- substantially from that provided under former Fed. R. Civ. P. 26(b)(4)(A)(i) or at a
- deposition of the expert. At a minimum, any significant changes in an expert's expected
testizaony should be disclosed before trial, and this revision of Rule 702 provides an
‘appropriate incentive for such disclosure in addition to those contained in the Rules of Civil

Procedure.

| Additions or other changes to an expert’s opinions must, under Fed, R. Civ. P,
26(e)(1}, be disclosed no later than the time the proponent is required to disclose its
witniesses and exhibits that are to be used at trial, Unless the court has specified another




'FEDERAL RULES OF EVIDENCE s

time, these revisions must be disclosed at least 30 days before trial.

Of course, a witness should not be required to testify contrary to the person’s oath or
affirmation. If the witness is unable, consistent with the oath or affirmation, to testify in a
manner consistent with the earlier disclosure, then--unless the court grants leave to deviate

from the earlier testimony--the witness should not testify.

By its terms the new sentence applies only in civil cases. The consequences of the
failure to make disclosures of expert testimony which may be required under new Fed. R.
- Crim. P, 16(a)(1)(E) and 16(b)(1)(C) will be determined it accordance with the principles

that govern enforcement of the requirements of Fed. R. Crim. P 16. , :

Rule 705. Disclosure of Facts or Data Underlying Expert‘ Opinion

1 | The expert may testify in terms of opinion or inference and give reasons therefor
2 without prier-disclosure-effirst té,sti ving ty the underlying facts or data, unless the
3 ‘:c}qu‘rt requires otherwise. The expert may in any event be i'equired to disclose the
4 'undierlying facts or data on cross-examination.

: k COMMXT'KEE NOTES

- 'This rule, which relates to the manner of presenting testimony at trial, is revised to
avoid an arguable conflict with revised Rule 702 and with revised Rules 26(a)(2) and
26(e)(1) of the Federal Rules of Civil Procedure, which in civil cases require disclosure in
advance of trial of the facts and data on which an expert’s opinions are based.

o If a serious question is raised under Rule 702 as to the ‘admissibility of expert
testimony, disclosure of the underlying facts or data on which opinions are based may, of

, course, be needed by the court before deciding whether, and to what extent, the person

: should be allowed to testify. This rule does not preclude such an inquiry. ‘
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