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COMMIliEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
ADMINISTRATIVE OFFICE OF THE

UNITED STATES COURTS
WASHINGTON, D.C. 20544

TO THE BENCH AND BAR:

The Judicial Conference Advisory Committee on Civil Rules has
proposed various amendments to the Federal Rules of Civil Procedure
and to the Federal Rules of Evidence and has requested that the
proposals be circulated to the bench and bar and to the public
generally for comment. These proposals, included herein, are
explained in the Notes prepared by the Advisory Committee.

The Judicial Conference Standing Committee on Rules of Practice
and Procedure has not approved these proposals but submits them
herewith for public comment. We request that all comments and
suggestions with respect to them be placed in the hands of the
Secretary as soon as convenient and, in any event, no later than
February 15, 1992.

All communications with respect to the proposals should be
addressed to the Secretary of the Committee on Rules of Practice and
Procedure, Administrative Office of the United States Courts,
Washington, D.C. 20544.

In order that persons and organizations wishing to do so may
comment orally on the proposed amendments, a hearing will be held
by the Advisory Committee on Civil Rules at the United States
Courthouse in Los Angeles, California, on November 21, 1991. Those
wishing to testify should contact the Secretary of the Committee at
the above address at least 30 days before the hearing.

These proposed amendments have not been submitted to or
considered by the Judicial Conference of the United States or the
Supreme Court.

August 15, 1991
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Robert E. Keeton
Chairman

Joseph P. Spaniol, J
Secretary



PROCEDURES FOR THE CONDUCT OF BUSINESS BY THE
JUDICIAL CONFERENCE COMMITTEES ON
RULES OF PRACTICE AND PROCEDURE

Scope

These procedures govern the operations of the Judicial
Conference Committee on Rules of Practice, Procedure, and
Evidence (Standing Committee) and the various Judicial
Conference Advisory Committees on Rules of Practice and
Procedure in drafting and recommending new rules of
practice, procedure, and evidence and amendments t
existing rules.

Part I Advisory Committees

Functions

Each Advisory Committee shall carry on "a continuous
study of the operation and effect of the general rules
of practice and procedure now or hereafter in use" in
its particular field, taking into consideration
suggestions and recommendations received from any
source, new statutes and court decisions affecting the
rules, and legal commentary.

Suggestions and Recommendations

Suggestions and recommendations with respect to the
rules should be sent to the Secretary, Committee on
Rules of Practice and Procedure, Administrative
Office of the United States Courts,
Washington, D.C. 20544, who shall, to the extent
feasible, acknowledge in writing every written
suggestion or recommendation so received and shall
refer all suggestions and recommendations to the
appropriate Advisory Committee. To the extent
feasible, the Secretary, in consultation with the
Chairman of the Advisory Committee, shall advise the
person making a recommendation or suggestion of the
action taken thereon by the Advisory Committee.
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Drafting Rules Changes

An Advisory Committee shall meet at such
times and places as the Chairman may
authorize. All Advisory Committee
meetings shall be open to the public,
except when the committee so meeting, in
open session and with a majority present,
determines that it is in the public
interest that all or part of the remainder
of the meeting on that day shall be closed
to the public and states the reason for
closing the meeting. Each meeting shall
be preceded by notice of the time and
place of the meeting, including
publication in the Federal Register,
sufficient to permit interested persons
to attend.

The reporter assigned to each Advisory
Committee shall, under the direction of
the Committee or its Chairman, prepare
initial draft rules changes, "Committee
Notes" explaining their purpose and
intent, copies or summaries of all written
recommendations and suggestions received
by the Advisory Committee, and shall
forward them to the Advisory Committee.

The Advisory Committee shall then meet to
consider the draft proposed new rules and
rules amendments, together with Committee
Notes, make revisions therein, and submit
them for approval of publication to the
Standing Committee, or its Chairman, with
a written report explaining the
Committee's action, including any minority
or other separate views.

Publication and Public Hearings

When publication is approved by the
Standing Committee, the Secretary shall
arrange for the printing and circulation
of the proposed rules changes to the bench
and bar, and to the public generally.
Publication shall be as wide as
practicable. Notice of the proposed rule
shall be published in the Federal Register
and copies provided to appropriate legal



publishing firms with a request that they
be timely included in their publications.
The Secretary shall also provide copies
to the chief justice of the highest court
of each state and, insofar as is
practicable, to all individuals and
organizations that request them.

In order to provide full notice and
opportunity for comment on proposed rule
changes, a period of at least six months
from the time of publication of notice in
the Federal Register shall be permitted,
unless a shorter period is approved under
the provisions of subparagraph d of this
paragraph.

An Advisory Committee shall conduct
public hearings on all proposed rules
changes unless elimination of such
hearings is approved under the provisions
of subparagraph d of this paragraph. The
hearings shall be held at such times and
places as determined by the chairman of
the Advisory Committee and shall be
preceded by adequate notice, including
publication in the Federal Register.
Proceedings shall be recorded and a
transcript prepared. Subject to the
provisions of paragraph six, such
transcript shall be available for public
inspection.

Exceptions to the time period for public
comment and the public hearing requirement
may be granted by the Standing Committee
or its chairman when the Standing
Committee or its chairman determines that
the administration of justice requires
that a proposed rule change should be
expedited and that appropriate public
notice and comment may be achieved by a
shortened comment period, without public
hearings, or both. The Standing Committee
may eliminate the public notice and
comment requirement if, in the case of a
technical or conforming amendment, it
determines that notice and comment are
not appropriate or necessary. Whenever
such an exception is made, the Standing
Committee shall advise the Judicial
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Conference of the exception and the
reasons for the exception.

Subsequent Procedures

Records

At the conclusion of the comment period
the reporter shall prepare a summary of
the written comments received and the
testimony presented at public hearings.
The Advisory Committee shall review the
proposed rules changes in the light of
the comments and testimony. If the
Advisory Committee makes any substantial
change, an additional period for public
notice and comment may be provided.

The Advisory Committee shall submit
proposed rules changes and Committee
Notes, as finally agreed upon, to the
Standing Committee. Each submission shall
be accompanied by a separate report of the
comments receivld and shall explain any
changes made subsequent to the original
publication. The submission shall also
include minority views of Advisory
Committee members who wish to have
separate views recorded.

The Chairman of the Advisory Committee
shall arrange for the preparation of
minutes of all Advisory Committee
meetings.

The records of an Advisory Committee shall
consist of the written suggestions
received from 'the public; the written
comments received on drafts of proposed
rules, responses thereto, transcripts of
public hearings, and summaries prepared
by the reporter; all correspondence
relating to proposed rules changes;
minutes of Advisory Committee meetings;
approved drafts of rules changes; and
reports to the Standing Committee. The
records shall be maintained at the
Administrative Office of the United States
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Courts for a minimum of two years and
shall be available for public inspection
during reasonable office hours.
Thereafter the records may be transferred
to a Government Records Center in
accordance with applicable Government
retention and disposition schedules.

Any portion of minutes, relating to a
closed meeting and made available to the
public, may contain such deletions as may
be necessary to avoid frustrating the
purposes of closing the meeting as
provided in subparagraph 3a.

Copies of records shall be furnished to
any person upon payment of a reasonable
fee for the cost of reproduction.

Part II Standing Committee

Functions

The Standing Committee shall coordinate the work of
the several Advisory Ccmmittees, make suggestions of
proposals to be studied by them, consider proposals
recommended by the Advisory Committees, and transmit
such proposals with its recommendation to the Judicial
Conference, or recommit them to the appropriate
Advisory Committee for further study and
consideration.

rocedures

The Standing Committee shall meet at such
times and places as the Chairman may
authorize. All Committee meetings shall
be open to the public, except when the
committee so meeting, in open session and
with a majority present, determines that
it is in the public interest that all or
part of the remainder of the meeting on
that day shall be closed to the public and
states the reason for closing the meeting.
Each meeting shall be preceded by notice
of the time and place of the meeting,
including publication in the Federal
Register, sufficient to permit interested
persons to attend.



Records

When an Advisory Committee's final
recommendations for rules changes have
been submitted, the Chairman and Reporter
of the Advisory Committee shall attend the
Standing Committee meeting to present the
proposed rules changes and Committee
Notes.

The Standing Committee may accept, reject,
or modify a proposal. If a modification
effects a substantial change, the proposal
will be returned to the Advisory Committee
with appropriate instructions

The Standing Committee shall transmit to
the judicial Conference the proposed rules
changes and Committee Notes approved by
it, together with the Advisory Committee
report. The Standing Committee's report
to the Judicial Conference shall include
its recommendations and explain any
changes it has made.

The Secretary shall prepare minutes of all
Standing Committee meetings.

The records of the Standing Committee
shall consist of the minutes of Standing
and Advisory Committee meetings, reports
to the Judicial Conference, arid
correspondence concerning rules changes
including correspondence with Advisory
Committee Chairmen. The records shall be
maintained at the Administrative Officeof the United States Courts for a minimumof two years and shall be available forpublic inspection during reasonable officehours. Thereafter the records may betransferred to a Government Records Centerin accordance with applicable Governmentretention and disposition schedules.

Copies of records shall be furnished toany person upon payment of a reasonablefee for the cost of reproduction.
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ROBERT E. KEETON
CHAIRMAN

JOSEPH F. SPANIOL. JR.
SECRETARY

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON. D.C. 20544

June 13, 1991
(Revised)

CHAIRMEN OF ADVISORY COMMITTEES

KENNETH F. RIPPLE

APPELLATE RULES

SAM C. POINTER. JR.
CIVIL RULES

WILLIAM TERRELL HODGES
CRIMINAL RULES

Honorable Robert E. Keeton, Chairman
Standing Committee on Rules of Practice and Procedure

EDWARD LEAVY
BANKRUPTCY RULES

Enclosed are proposed amendments to the Federal Rules of Civil Procedure and to
the Federal Rules of Evidence. With the accompanying Committee Notes, these have been
considered and approved by the Advisory Committee on Civil Rules for submission to the
Standing Committee under rule 3c of the governing procedures. Although most of these
proposals have been circulated informally to various groups and individuals for suggestions,
none has been formally published in its present format. A summary of the proposals, briefly
explaining the need for amendment and highlighting the more significant changes, is
attached.

We request that the Standing Committee authorize publication of these proposals,
affording the bench, bar, and public an opportunity to comment on the proposed
amendments. The Advisory Committee intends to hold a public hearing in Los Angeles,
California, on November 21, 1991. If needed, an additional hearing will be scheduled for
early 1992.

Sincerely,

Sam C. Pointer, Jr., Chairman
Advisory Committee on Civil Rules

cc: Members, Reporter, and Secretary
of Advisory Committee

Chairmen, other Advisory Committees

1. To avoid confusion, this letter and the attached summary have been revised in the light
of action taken by the Standing Committee at its meeting on July 18-20, 1991.
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Attachment to letter to Hon. Robert E. Keeton, Chairman
June 13, 1991

Proposed Amendments.

Page 1

The various proposals have a common theme and purpose; namely, to change current
practices to achieve more effectively the objective stated in Rule 1--the 'just, speedy, and
inexpensive determination of every [civil] action." Amendments to the rules can and should
be made to reduce, if not totally eliminate, the excessive delays and expense involved in
many civil cases, particularly in the conduct of discovery, and changes are also needed to
make accommodation for the court plans mandated under the Civil Justice Reform Act of
1990. Curtailment and prompt elimination of frivolous claims and defenses serves not only
to reduce the burden on litigants, but also to preserve scarce judicial resources for litigants
with disputes requiring more extensive court time and attention.

In the course of drafting these proposals, the Advisory Committee received many
helpful suggestions from the bench and bar. In considering Rule 11--a subject that has
attracted extensive interest--the Committee was greatly assisted by written suggestions
received after a call for comments, by discussions during a special public hearing, and by
extensive studies conducted by the Federal Judicial Center. The Committee is requesting
that these proposals now be formally published, affording a broader opportunity for public
comment and hearings.

Fed. R. Civ. P.

In calling for the rules to be construed "and administered" to secure the just, speedy,
and inexpensive determination of every civil action, the simple revision highlights the central
theme and purpose of the other proposed amendments. Judges and attorneys share the
responsibility to see that the rules are utilized to achieve this objective.

Fed. R. Civ. P. 11. 

After extensive consideration of practice under current Rule 11, the Committee has
concluded that the widespread criticisms of the 1983 version of the rule, though frequently
exaggerated or premised on faulty assumptions, are not without some merit. The goal of
the 1983 version remains a proper and legitimate one, and its insistence that litigants "stop-
and-think" before filing pleadings, motions, and other papers should be retained. Many of
the initial difficulties have been resolved through case law over the past eight years.
Nevertheless, there is support for the following propositions: (1) Rule 11, in conjunction withother rules, has tended to impact plaintiffs more frequently and severely than defendants;
(2) it occasionally has created problems for a party which seeks to assert novel legal
contentions or which needs discovery from other persons to determine if the party's belief
about the facts can be supported with evidence; (3) it has too rarely been enforced through
nonmonetaty sanctions, with cost-shifting having become the normative sanction; (4) it
provides little incentive, and perhaps a disincentive, for a party to abandon positions after
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determining they are no longer supportable in fact or law; and (5) it sometimes has
produced unfort,inate conflicts between attorney and client, and exacerbated contentious
behavior between counsel. In addition, although the great majority of Rule 11 motions have
not been granted, the time spent by litigants and the courts in dealing with such motions has
not been insignificant.

The revision is designed to increase the fairness and effectiveness of the rule as a
means to deter presentation and maintenance of frivolous positions, while at the same time
actually reducing the frequency of Rule 11 motions. It does not adopt the suggestions made
by many that sanctions be imposed only for willful violations, or be made permissive rather
than mandatory. Such changes would be inappropriate in view of modifications in the
wording of the obligations--in effect permitting a party, if candid in its papers, to advance
innovative theories of law and to make allegations based on information and belief--and in
view of the provisions affording a "safe harbor" from Rule 11 motions through the
opportunity, after notice, to withdraw voluntarily from unsupportable positions. In light of
these changes, violations of the rule would rarely involve conduct that is not either willful
or deceptive, and hence some form of sanction should be imposed.

A detailed explanation of the revision is contained in the Committee Notes and will
not be repeated here. A brief summary of some of the more significant changes may,
however, be useful. The revision not only restates the obligations that a litigant owes to the
court before initially signing and filing a pleading, motion, or other document, but also
provides that these obligations are of a continuing nature, imposing a duty to withdraw
allegations and positions once they become no longer tenable. It briefly indicates the types
of sanctions that may be imposed, calling attention to the potential for nonmonetary
sanctions, and provides that sanctions should not be more severe than needed to deter
comparable improper conduct on the part of similarly situated persons. Sanctions may,
under the revision, be imposed on a person or firm responsible for the improper
presentation, rather than only on the individual signing a paper. It provides, however, that
monetary sanctions may not be imposed on a represented party except when responsible for
presentations made for an improper purpose, such as to harass or cause unnecessary delay
or expense.

As requested by the Standing Committee, consideration will be given, following
receipt of comments, to the question whether Rule 11 should be amended so that it does
not apply to discovery motions, requests, responses, and objections in view of the special
sanctions provisions applicable to such documents under Rules 26 and 37.

Fed. R. Civ. P. 16.

Most of the proposed amendments to this rule involve technical changes (e.g., using
the new title of "magistrate judge" under the Judicial Improvements Act of 1990, and
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providing that the date a scheduling order should be entered is measured from the date of
appearance of a defendant rather than from the filing of a complaint) or are additions
designed to highlight subjects that in particular cases should be considered at pretrial
conferences (e.g., schedules for disclosure and discovzry, ordering of separate trials under
Rule 42(b), and opportunities to utilize new Rules 50 and 52 at trial). In an effort to
capture the theme of the various amendments being proposed, the catch-all paragraph of
subdivision (c) would be amended by providing that consideration be given at conferences
to "such other matters as may facilitate the just, speedy, and inexpensive disposition of the
action."

In subdivision (c)(4) the revision lists as a proper subject for consideration
"limitations or restrictions on the use of testimony under Rule 702 of the Federal Rules of
Evidence." Courts are encouraged to inquire at conferences into the potential use of expert
testimony and impose fair restrictions on the number of expert witnesses, and subject
matters of such testimony, before time and expense is wasted by the litigants on marginally
helpful, and often redundant and expensive, expert testimony.

In subdivision (c)(9) the revision amplifies the power of the court with respect to
various ADR techniques. The additional sentence at the end of subdivision (c) provides
that parties, or their representatives or insurers, can be required to attend settlement
conferences or participate in ADR proceedings. While the court should be reluctant to
order unwilling litigants to participate in such settlement efforts and proceedings, it is
important that this power be recognized.

In subdivision (c)(15) the revision explicitly authorizes the court in appropriate cases
to impose in advance of trial "a reasonable limit on the length of time allowed for the
presentation of evidence or on the number of witnesses or documents that may be
presented." Such orders should be entered only when justified by, and tailored to, the needs
and circumstances of a particular case. Nevertheless, the goals of Rule 1 involve more than
constraints on pretrial procedures, and require that consideration be given in appropriate
cases to reasonable limitations affecting the length of trial. When the need for such limits
can be determined before trial, unnecessary pretrial expenses can be eliminated and the
parties will have a better opportunity to exercise judgment in selecting the evidence to be
presented.

Fed. It. Civ. P. 26.

Revised Rule 26 requires litigants to disclose, without any request, three types of
basic information that at present are almost invariably obtained through discovery requests
or as a result of standard pretrial provisions and local rules. Failure to make the required
disclosures can lead not only to imposition of traditional sanctions, but also to preclusion
of the use of evidence and notification to the jury that evidence was not disclosed as
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required, much as in the situation of spoliation of evidence. The parties are required to
update these disclosures on the basis nf information learned during the litigation.

Early in the case--within 30 days after a defendant has answered, unless the court sets
another time--the parties must identify the persons likely to have significant information
about the claims and defenses, must describe the documents likely to bear significantly on
these issues, must provide information concerning any damagts they claim, and provide
insurance information. Formal discovery ordinarily will not commence until after these
disclosures have been made. The rule permits the time for disclosure to be accelerated
when, for example, answers are being delayed for an extensive period of time awaiting a
ruling on a Rule 12 motion.

Later--30 days before trial, unless the court sets another time--the parties must
specifically identify the witnesses and the particular documents they may present at trial
except solely for impeachment purposes). Objections to admissibility of listed documents,
other than under Fed. R. Evid. 402 and 403, will be waived unless made within 14 days after
the list is provided.

A third type of required disclosure relates to expert testimony. At an appropriate
point during pretrial proceedings, a party expecting to use expert testimony must, unless
excused by the court, provide other litigants with a written report from its expert. The
report must be detailed and complete--in essence, a preview of the direct testimony from
such person, including any exhibits to be used to summarize or support the person's
opinions. After the report has been provided, the expert can be deposed, though it is
expected that, given the detailed nature of the report, there will often be little need for such
a deposition. Before trial, litigants must disclose any changes in such information, and the
direct examination of the expert at trial will be limited to that which has been so disclosed.

The court has wide discretion to alter these disclosure requirements, or the times
disclosures are to be made, as well as to change the presumptive limits on depositions and
interrogatories contained in the proposed revisions of Rules 30, 31, and 33. These powers
are particularly needed in view of the mandate of the Civil Justice Reform Act of 1990 that
courts adopt local plans to reduce costs and delays in civil litigation. The court can exempt
from the disclosure requirements those cases in which little or no discovery is typically
needed (e.g., reviews of administrative records, bankruptcy appeals, government collection
cases, etc.

Under the proposed amendments to Rule 26 and the other discovery rules,
scheduling conferences under Rule 16(b) will have increased importance, affording the court
the opportunity to tailor the timing and limitations of discovery to the circumstances of the
particular case. It is anticipated that ordinarily the initial disclosures will be made before
the scheduling conference, and thus provide the court and parties with information needed
to structure further pretrial proceedings and discovery. These disclosures should ordinarily
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be exchanged in a preliminary meeting of the attorneys, at which time they would clarify the
information provided and discuss the discovery needs in the case. For this reason, the
Advisory Committee concluded that, absent another directive from the court, the initial
disclosures should be due from the parties simultaneously rather than in a sequential
manner.

The revision of Rule 26 provides that a person not file a motion for a protective
order unless the movant "in good faith has conferred or attempted to confer with other
affected parties in an effort to resolve the dispute without court order." Similar changes are
proposed with respect to motions under Rule 37. Experience by many courts demonstrates
that such a requirement is workable and serves to reduce unnecessary motion practice.

The provisions of Rule 26(0, relating to "discovery conferences," are deleted in view
of other changes made in Rule 16 and to the discovery rules.

Fed. R. Civ. P. 29.

The revision eliminates the need for court approval of agreements to extend the time
for responding to discovery requests under Rules 33, 34, and 36 if the extension would not
interfere with the time set by the court for completion of discovery, for hearing a motion,
or for trial.

Fed. R. Civ. P. 30.

The most significant changes in this revision involve the setting of presumptive limits
on the number and length of depositions. Absent some other directive from the court, as
in a scheduling order, no more than 10 depositions may be taken by the plaintiffs, no more
than 10 by the defendants, no more than 10 by third-parties, and the actual examination of
the deponent is to be limited to 6 hours, meaning that it could be accomplished in a single
day. Experience by courts that have adopted similar rules indicates that, notwithstanding
the obvious potential for dispute, the parties have usually been able to agree on which
persons to depose and on how to divide the examination time. The parties are authorized—
and, when really needed, expected—to agree on additional or longer depositions.

The revision adds provisions designed to deter improper conduct during depositions,
such as coaching the deponent through objections and inappropriate directions not to
answer.

Another change is to facilitate the procedures for taking depositions by video or
audio recording by eliminating the need to obtain court approval for such depositions. A
party can notice a deposition to be taken by any of the three standard methods—
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stenographic, video recording, or tape recording.

The revision eliminates the principal objections that were received after publication
of an earlier proposal to modify the provisions of Rule 30 relating to nonstenographic
depositions. The current revision prescribes basic safeguards to assure the fairness and
integrity of nonstenographic recordings. It provides that, if a deposition is noticed to be
taken by a nonstenographic method, other parties can, at their own expense, have the
deposition taken by the stenographic method. In addition, changes in Rules 26 and 32
require that a party using a nonstenographic deposition at a trial or on a motion must
provide the court and other parties with a transcript of the portions to be played.

The revision should not operate to discourage litigants from having depositions
stenographically recorded when that method will produce a more useful or less expensive
record. It, moreover, contains provisions designed to alleviate the problems that sometime
arise with stenographically-recorded depositions in attempting to obtain the signature of a
deponent.

Fed. R. Civ. P. 31.

The revision provides that depositions upon written questio.. ; are to be counted along
with those taken under Rule 30 in applying the presumptive limit of ten per side. It also
reduces the time for developing additional questions from 50 days to 28 days.

Fed. R. Civ. P. 32.

The revision authorizes the use at trial of depositions of expert witnesses without
having to account for their unavailability. This is particularly useful with respect to
depositions of treating physicians, but is also appropriate as a cost-saving measure for other
experts, who under the changes in Rules 26 and 30 will be deposed only after a detailed
report has been provided to other parties.

Another change is to eliminate the risk of nonattendance at a deposition when a
party that has received little advance notice of a deposition--prescribed by the revision as
being less than 11 days' advance notice--is unable to obtain a court ruling on its motion for
a protective order before the deposition. Under current law the party has had little option
but to attend the deposition lest the court subsequently rule that the notice was reasonable
and that the deposition therefore is usable at trial.

Complementing the increased opportunity to record depositions by nonstenographic
means, the revision provides that, when such depositions are offered at trial or on a motion,
the offering party shall provide the court with a transcript of the portions to be played. The
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revision of Rule 26(a)(3) requires that a copy of the transcript also be provided to other
parties in advance of trial.

Fed.It Civ. P. 33.

The revision provides that, absent leave of court or the agreement of the parties, no
more than 15 interrogatories may be served by one party upon another. Subparts are
counted in determining the number of interrogatories permitted.

This number is less than prescribed in several of the local rules that many courts
have already adopted to limit interrogatories. However, given the disclosures required by
Rule 26(a), interrogatories will no longer be needed to obtain much of the information that
has typically been sought in such discovery requests. Indeed, as with other formal discovery,
interrogatories are not to be served until after the requesting party has made its initial
disclosures under revised Rule 26(a)(I) and such disclosures have been made by, or are due
from, the other party. The parties are authorized to extend the time to answer
interrogatories when this will not interfere with schedules ordered by the court.

Fed. R. Civ. P. 34.

The revision provides that documentary requests may not be made until after the
requesting party has made its initial disclosures under Rule 26(a)(I) and such disclosures
have been made by, or are due from, the other party. These disclosures should facilitate
the drafting of requests that will reduce the objections frequently raised to documentary
requests. The parties are authorized to extend the time to provide access to the documents
when this will not interfere with schedules ordered by the court.

Fed. R. Civ. P. 36.

The revision provides that requests for admission may not be made until after the
requesting party has made its initial disclosures under Rule 26(a)(I) and such disclosures
have been made by, or are due from, the other party. The parties are authorized to extend
the time to respond to such requests when this will not interfere with schedules ordered by
the court.

Fed. It Civ. P. 37. 

The revision makes various changes to complement the provisions for disclosures
contained in Rule 26(a). As a sanction for nondisclosure of required information, a party
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will ordinarily be precluded from offering such evidence on a motion under Rule 56 or a
trial, and the jury can be informed of such failure.

Motions for sanctions under Rule 37(a) are not to be made unless the movant in
good faith conferred (or attempted to confer) with the other party in an effort to obtain the
information without need for court action. In view of the abrogation of Rule 26(0 relating
to discovery conferences, the sanctions provisions of Rule 37(g) are deleted.

Fed. It Civ. P. 43.

In nonjury cases, particularly with respect to the testimony of experts or of lay
witnesses concerning historical matters not in substantial dispute, it can both expedite trial
and make the testimony more understandable if all or portions of the direct testimony are
presented in the form of a written report prepared in advance by the witness. The revision
specifically authorizes this practice, subject, however, to the right of cross-examination in the
traditional manner.

Fed. R. Civ, P. 54.

The revision establishes a procedure for resolving claims for attorneys' fees, and
provides a time limit within which motions for such fees must be filed. It authorizes
adoption of local rules for expediting the resolution of factual disputes respecting such
claims and permits courts to refer fee claims to magistrate judges and special masters
without the constraints of Rule 53(3).

As suggested by the Supreme Court, it recognizes the power of courts to adopt local
rules establishing rates of compensation by which the value of legal services performed in
the district will ordinarily be measured. Many have urged that the standard normally
applied in fee awards--reasonable hourly rates for the hours reasonably spent--be replaced
by one permitting percentage fee awards. The Advisory Committee, however, doubts that
such a change, even if desirable, could be effected through an amendment to the rules and
accordingly leaves such questions open under the rule for further case-law development or
possible statutory changes.

cg_k&SaL.,

The revision, which takes account of various comments received when an earlier
proposal was published, is intended to enhance the utility of the summary judgment
procedure without changing the basic standards or most of the terms with which courts and
litigants have become familiar. It eliminates ambiguities and inconsistencies in the current
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language; sets a single, understandable standard for determining when summary adjudication
is proper; establishes national procedures to facilitate fair consideration of Rule 56 motions;
and addresses gaps in the rule that have sometimes frustrated its intended purposes.

The only basic change in terminology arises from the fact that the rule permits orders
that do not resolve an entire claim. Such an order is more properly described as a
"sutrunary determination" rather than as a "summary judgment." The words "surnin. ary
adjudication" are used to cover both types of orders.

The rule provides that motions for summary adjudication should not be filed until
adverse parties have had a reasonable opportunity to discover any relevant evidence
pertinent to the decision that is not in their possession or under their control, and it
ordinarily affords such parties 30 days to respond to such motions. Motions must specifically
identify the facts asserted to be without genuine dispute, and the evidentiary materials on
the basis of which a party claims that a fact is or is not in genuine dispute must be
specifically identified in the motion or revonse. The court is not required to consider
materials not so identified,., and is to consider materials only to the extent they would be
admissible if the deponent, affiant, or person answering the interrogatory were testifying at
trial. Arguments as to legal contentions or concerning the evidence are to be presented by
memorandums separate from the motions and responses.

Fed. R. Civ. P. 58.

Under current law, pendency of a request for attorney's fees at the time a case is
otherwise closed does not delay the appealability of the underlying judgment and, when
ruled upon, can give rise to a second appeal. The revision provides another option to the
district court in such circumstances. Before an appeal from the underlying judgment has
been taken and become effective, the district court is permitted by the revised rule to enter
an order that gives the same effect to a timely-filed motion for attorneys' fees that a timely-
filed motion under Rule 59 would have—in effect, allowing the court to delay the time for
appealing from the underlying judgment until it has ruled on the request for fees. This
option will provide a mechanism by which review of the underlying judgment can be
combined in a single appeal with any review of the fee award.

Fed. R. Civ. P. 83.

In response to the mandate of the Civil Justice Reform Act of 1990 that courts adopt
local plans to reduce excessive delays and costs, this revision permits a district court--with
the approval of the Judicial Conference—to adopt experimental rules inconsistent with the
national rules. Such rules may not, however, be inconsistent with any statutes and must be
limited in duration to a period of five years or less.
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The revision provides that parties should not lose substantial rights because of
negligent failures to comply with a requirement of form imposed by a local rule or standing
-order.

Fed. R. Civ. P. 84. 

The revision provides that future changes in the Forms contained in the Appendix
to the rules--which are illustrative and not mandatory--may be made by the Judicial
Conference, without burdening the Supreme Court or Congress with such changes.

Fed. It Evid. 702.

The revision contemplates two changes in this evidence rule that governs the
admissibility of expert testimony.

The first provides that expert testimony should be limited to information that is
"reasonably reliable" and that will "substantially assist" the trier of fact. These standards,
together with the determination whether the witness has the necessary qualifications to
provide such information, are matters to be decided by the judge under Rule 104(a). The
Advisory Committee is persuaded that excessive use of expert testimony, often lacking even
marginal acceptance within the scientific community, has frequently resulted in litigation
costs--both in time and expense, both in pretrial proceedings and at trial--that were not
justified by the ultimate benefits from such testimony. This change applies to both civil and
criminal cases.

The second proposed change affects only civil cases. It complements the proposed
provisions of Rules 26(a)(2) and 26(e)(1) by providing that expert information not disclosed
in advance of trial as required by those provisions cannot be shown on direct examination
without leave of court for good cause.

Fed. R. Evid. 705.

The revision is a technical change, clarifying that the rule is one affecting the manner
of presentation of expert testimony at trial, and does not relieve a party from any obligation
to disclose to the court or to other parties the facts or data upon which expert testimony is
based.



PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 1. Scope and Purpose of Rules

These rules govern the procedure in the United States district courts in all suits

of a civil nature whether cognizable as cases at law or in equity or in admiralty, with

the exceptions stated in Rule 81. They shall be construed and administered  to secure

the just, speedy, and inexpensive determination of every action.

COMMI1 P.,E NOTES

The purpose of this revision, adding the words "and administered" to the second
sentence, is to recognize the affirmative duty of the court to exercise the authority conferred
by these rules to assure that civil litigation is resolved not only fairly, but also without undue
cost or delay. As officers of the court, attorneys share this responsibility with the judge to
whom the case is assigned.

Rule 11. Signing of Pleadings, Motions, and Other Papers;
ligpresentations to Court: Sanctions

fAl Signature. Every pleading, written motion, and other paper of a party

shall be signed by at least one attorney of record in the

attorney's individual name. or. if the party is not represented by an attorney, shall be

signed by the party. 

It shall state such persQn's address and telephone number, if any.

Except when otherwise specifically provided by rule or statute, pleadings need not be

verified or accompanied by affidavit.



FEDERAL RULES OF CIVIL PROCEDURE

10 witness sustained by corro

11 attefney-er-party constitutes that the signer has read-the

12 per; that to -t.hemhest-of--the-- signer's lulf.,n

13

14 is-warranted by exist

15

16
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18 unless

19

20

21

22

23
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25

26 defense, request, demand, objection, contention, or argument in a pleading., written

27 motion, or other paper filed with or submitted to the court, an attorney or

28 unrepresented party is cern in  until it is withdrawn, that to the best of the person' 

ke+4

a increase in the cost-ef-litigatien:

An unsigned  paper is not signed, it shall be stricken

omission of the signature  is corrected promptly

after being  called to the attention of the pleader or movant  attorney or party.

111 Representations to Court.

29

30

31

ftable-fttterney's fee.  By presenting or maintaining a claims

knowledge. information, and belief formed after an inquiry reasonable under, the

circumstances--

ifi it not being presented or maintained for any improper pu sose



32

33

34

35

36

37

38

39

40

41

FEDERAL RULES OF CIVIL PROCEDURE

such as to harass or to cause unnecessary delay or needless increase in the cost

of litigation: 

(2) it is warranted by €. Jaw or by a nonfrivolous argument for the 

extension modifica ion, or reversal of existing law or the establishment of new

law: and

DI any allegations or denials of facts have evidentiary support o 

specifically so identified, are likely to have evidentiary support after a reasonable 

opportunity for further investigation or discovery. 

id Sanctions. Subject to the conditions stated below, the court shall impose

an appropriate sanction upon the attorneys, law firms, or parties determined, after 

42 notice and a reasonable opportunity to respond. to be responsible for a violation o 

43 subdivision (b). 

44 111 How Initiated. 

45 .1.41 By Motion. A motion for sanctions under this rule shall be

46

47

48

49

50

51

52

53

54

erved e aratel f m ther motions r res uests and shall de cn e the

specific conduct alleged to violate subdivision (b). It shall not be filed 

with, or presented to, the court unless the challenged claim, defense,

request, demand, objection. contention, or argument is not withdrawn or

corrected within 21 days (or such other time as_the court may prescribe 

after service of the motion. If warranted, the court may award to the party

prevailing on the motion the reasonable expenses and attorney's fees

incurred in presenting or opposing the motion. 

(S) On Court's Initiative. On its own initiative, the court may enter
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55 an order describing the specific conduct that appears to violate subdivision

56 (b) and directing an attorney, law firm, or party to show cause why it has

57 not violated subdivision (b) with respect thereto. 

58 1_21 Nature of Sanction; Limitations. A sanction imposed for violation 

59 of this rule shall be limited to what is sufficient' to deter comparable conduct by

60 persons similarly situated. Subject to the limitations in subparagraphs A) and 

61 (B). the sanction may consist of. or include, directives of a nonmonetary nature,

62 an order to pay a monetary penalty into court., or,, if imposed on motion, an 

63 order  d ecting payment to the movant of some or all of the reasonable 

64 attorneys' fees and other costs incurred as a direct result of the violation. 

65 (k)_ Monetary sanctions may not be awarded, either on motion or

66 on the court's initiative, against a represented party unless it is determined 

67 to be responsible for a violation of subdivision (b)(1). 

68 (B) Monetary sanctions may not be awarded on the court's initiative 

69 unless the court's order to show cause is issued before a voluntary dismissal

70 or settlement of the claims made by or against the party to be sanctioned. 

71 13.1 Order. If requested. the court, when imposing sanctions, shall recite 

72 he conduct or circumstances determined to constitute a violation of this rule and 

73..explain the basis for the sanction imposed. 

COMMITTEE NOTES

Purpose of revision. This revision is intended to remedy problems that have arisen in
the interpretation and application of the 1983 revision of the rule. For empirical
examination of experience under the 1983 rule, see, e.g., New York State Bar Committee
on Federal Courts, Sanctions and Attorneys' Fees (1987); T. WI bJILI6,The. Rule 11 
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Sanctioning Process (1989); American Judicature Society, Report of the Third Circuit Task
Force on Federal Rule of Civil Procedure 11 (S. Burbank ed., 1989); E. Wiggins, T.
Willging, and D. Stienstra, Report on Rule 11 (Federal Judicial Center, 1991). For book-
length analyses of. the case law, see G. Joseph, Sanctions: The Federal Law of Litigation
Abuse (1989);  G. Vairo,  Rule 11 Sanctions: Case Law Perspectives and Preventive Measures 
(1991).

The rule retains the principle that attorneys and pro se litigants have an obligation to
the court to refrain from conduct that frustrates the aims of Rule 1. The revision both
broadens the scope of this obligation and calls for greater restraint in considering the
imposition of sanctions.

Subdivision (a). Retained in this subdivision are the provisions requiring signatures
on pleadings, written motions, and other papers. Unsigned papers are to be received by the
Clerk, but then are to be stricken if the omission of the signature is not corrected promptly
after being called to the attention of the attorney or pro se litigant. Correction can be made
by signing the paper on file or by submitting a duplicate that contains the signature.

The sentence in the former rule relating to the effect of answers under oath is no
longer needed and has been eliminated. The provision in the former rule that signing a
paper constitutes a certificate that it has been read by the signer also has been eliminated
as unnecessary. The obligations imposed under subdivision (b) obviously require that a
pleading, written motion, or other paper be read before it is filed or submitted to the court.

Subdivisions (b)-(c). These subdivisions restate the provisions requiring attorneys and
pro se litigants to conduct a reasonable inquiry into the law and facts before signing
pleadings, written motions, and other documents, and mandating sanctions for violation of
these obligations. The revision in part expands the responsibilities of litigants to the court,
while providing greater constraints and flexibility in dealing with infractions of the rule.
Although continuing to require litigants to "stop-and-think" before initially making legal or
factual contentions, the revised rule places equal emphasis on the duty of candor and on the
obligation to withdraw from positions when they no longer are 'tenable.

First, the obligations are not measured solely as of the time a paper is filed with the
court, but include the failure to withdraw or abandon a position after learning that it ceases
to have any merit. The wording is sufficiently broad to cover the continued maintenance
in federal court of totally meritless claims or defenses that were raised in state court before
removal.

Second, the certification with respect to factual allegations and denials is revised in
recognition that sometimes a litigant may have good reason to believe that a fact is true or
false but may need discovery, formal or informal, from opposing parties or third persons to
gather and confirm evidentiary support for the allegation or denial. Tolerance of factual
contentions in initial pleadings by plaintiffs or defendants when specifically identified as
made on "information and belief' does not relieve litigants from the obligation to conduct
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an appropriate investigation into the facts that is reasonable under the circumstances and
is not a license to join parties, make claims, or present defenses without any factual basis
or justification. Moreover, if evidentiary support is not obtained after a reasonable
opportunity for further investigation or discovery, the party has a duty under the rule to
withdraw the allegation or denial.

This change will serve to equalize the burden of the rule upon plaintiffs and
defendants, who are permitted under Rule 8 to include denials in their answers based on
lack of information obtained in their initial investigation. If, after further investigation or
discovery, a denial is no longer warranted, the defendant will have a duty under revised
Rule 11 to abandon its denial through an amended answer or at a pretrial conference.

The certification is that there is or likely will be "evidentiary support" for the
allegation or denial--and not that the party will prevail with respect to its contention
regarding the fact. That summary judgment is rendered against a party does not necessarily
mean, for purposes of this certification, that it had no evidentiary support for its position.
On the other hand, if a party has sufficient evidence with respect to a conteation that would
suffice to defeat a motion for summary judgment based thereon, it would have had sufficient
"evidentiary support" for purposes of Rule 11.

Third, the power of the court, when requested in a motion, to award attorney's fees
for a violation of the rule is retained. A monetary award may be the most effective
deterrent in some circumstances, and particularly for violations of subdivision (b)(1)
payment to other parties to reduce the injury caused them may be more appropriate than
a fine paid to the court. Any such award to another party, however, should not exceed the
expenses and attorneys' fees for the services directly and unavoidably caused by the violation
of the certification requirement. If, for example, in a multi-count complaint a plaintiff were
to make allegations in one count in violation of the rule, an award of expenses should be
limited to those directly caused by inclusion of the improper allegations, and not from the
filing of the case itself. The award should not provide compensation for services that could
have been avoided by an earlier disclosure of evidence or an earlier challenge to the
groundless claims or defenses. Moreover, ordering partial reimbursement of fees may
constitute a sufficient deterrent regarding violations by persons having modest financial
resources. In cases brought under statutes providing for fees to be awarded to prevailing
parties, the court should not employ cost-shifting under this rule in a manner that would be
inconsistent with the standards that govern the statutory award of fees, such as
Qhristiansburg Garment Co, v, EEOC, 434 U.S. 412 (1987).

The court has available a variety of possible sanctions, such as striking the offending
paper; issuing an admonition, reprimand, or censure; requiring participation in seminars or
other educational programs; ordering a fine payable to the court; referring the matter to
disciplinary authorities; etc. See Manual for Complex Litigation. Second,, § 42.3. The rule
does not attempt to enumerate the factors a court should consider in deciding whether to
order a sanction or what sanctions would be appropriate in the circumstances; but, for
emphasis, it does specifically note that sanctions may be nonmonetary as well as monetary.
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Whether the improper conduct was willful, or negligent; whether it was part of a pattern of
activity, or an isolated event; whether the person has engaged in similar conduct in other
litigation; whether it was intended to injure; what effect it had on the litigation process in
time or expense; whether the responsible person is trained in the law; what amount, given
the financial resources of the responsible person, is needed to deter that person from
repetition in the same case; what amount is needed to deter similar activity in other
litigation: all of these may in a particular case be proper considerations. In general, the
court should select sanctions that are not more severe than are needed to deter such
improper conduct by similarly situated persons.

Fourth, the court may impose the sanction on the persons--whether attorneys, law
firms, or parties--responsible for the violation. As under the former rule, the person signing
a document has a nondelegable responsibility to the court and in most situations will be the
one who should be sanctioned for a violation. However, sometimes it may be appropriate
to impose a sanction on the attorney's firm, another member of the firm, or co-counsel,
either in addition to or, in unusual circumstances, instead of the person actually making the
presentation to the court. The amendment is designed to remove the restrictions of the
former rule. Cf. Pavelic & LeFiore v. Marvel Entertainment Gp., U.S. (1989) (1983
version of Rule 11 does not permit sanctions against law firm of attorney signing groundless
complaint).

Sanctions that involve monetary awards such as a fine or an award of attorney's fees
may be imposed on a represented party only if it is responsible for presenting or maintaining
contentions for an improper purpose, such as to harass or cause unnecessary delay or
needless increase in the cost of litigation. So limited, the rule avoids possible problems
under the Rules Enabling Act. See Business Guides Inc. v. Chromatic Communications 
Enter. Inc., U.S. (1991). This restriction does not limit the court's power to impose
sanctions or remedial orders that may have collateral financial consequences upon a party,
such as dismissal of a claim, preclusion of a defense, or preparation of amended pleadings.

Last, explicit provision is made for litigants to be provided notice of the alleged
violation and an opportunity to respond before sanctions are imposed on them for violation
of the rule. Whether the matter should be decided solely on the basis of written
submissions or should be scheduled for oral argument (or, indeed, for evidentiary
presentation) will depend on the circumstances. If the court imposes a sanction, it must, on
request, indicate its reasons in a written order or on the record; the court should not
ordinarily have to explain its denial of a motion for sanctions. Whether a violation has
occurred and what sanctions to impose for a violation are matters committed to the
discretion of the trial court; accordingly, as under current law, the standard for appellate
review of these decisions will be for abuse of discretion. See Cooter & Gell v. Hartmarx

U.S. (1990) (noting, however, that an abuse would be established if the court
based its ruling on an erroneous view of the law or on a clearly erroneous assessment of the
evidence).

The revision leaves for resolution on a case-by-case basis, considering the particular
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circumstances involved, the question as to when a motion for violation of Rule 11 should
be filed. Ordinarily the motion should be made promptly after the inappropriate paper is
filed, and, if delayed too long, may be viewed as untimely. In other circumstances, it should
not be served until the other party has had a reasonable opportunity for discovery. Given
the "safe harbor" provisions discussed below, a party cannot delay filing its Rule 11 motion
until conclusion of the case (or judicial rejection of the offending contention).

Rule 11 motions should not be filed as a discovery device, to emphasize the merks of
a party's position, to extract an unjust settlement, to create a conflict of interest between
attorney and client, or to seek disclosure of matters otherwise protected by the attorney-
client privilege or the work-product doctrine. As under the prior rule, if a sanction is
requested before conclusion of the case, the court may defer its ruling (or its decision as to
the identity of the persons to be sanctioned) until final resolution of the case in order to
reduce the disruption created if a disclosure of attorney-client communications is needed to
determine whether a violation occurred or as to the identity of the person responsible for
conduct vioiative of this rule.

The rule provides that requests for sanctions must be made as a separate motion, Le.,
not simply included as an additional prayer for relief contained in another motion. The
motion for sanctions is not, however, to be filed until at least 21 days (or such other period
as the court may set) after being served. If, during this period, the alleged violation is
corrected, as by withdrawing some allegation or contention, the motion should not be
presented to the court. These provisions are intended to provide a type of "safe harbor"
against motions under Rule 11 in that a party will not be subject to sanctions on the basis
of another party's motion unless, after receiving the motion, it refuses to withdraw that
position or to acknowledge candidly that it does not currently have evidence to support a
specified allegation. Under the former rule, parties were sometimes reluctant to abandon
a questionable contention lest that be viewed as evidence of a violation of Rule 11; under
the revision, the timely withdrawal of a contention will protect a party against a motion for
sanctions.

As under former Rule 11, the filing of a motion for sanctions is itself subject to the
requirements af the rule and can lead to sanctions. The revision also provides that the court
may award to the person who prevails on a motion under Rule 11--whether the movant or
the target of the motion--reasonable expenses, including attorney's fees, incurred in
presenting or opposing the motion.

The power of the court to act on its own initiative is retained, but with the conditions
that this be done through a show cause order, thereby providing the person with notice and
an opportunity to respond, and that any monetary sanction--which, when the court is acting
on its own initiative, is limited to a penalty payable to the court--may be imposed in such
circumstances only if the show cause order is issued before any voluntary dismissal or
settlement of the claims made by or against the litigant. Parties settling a case should not
be subsequently faced with an unexpected order from the court leading to monetary
sanctions that might have affected their willingness to settle or voluntarily dismiss a case.
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The rule does not provide a "safe harbor" to a litigant for withdrawing a claim, defense, etc.
after a show cause order has been issued on the court's own initiative, but such an action
should be taken into account in deciding what sanction to impose if, after consideration of
the litigant's response, the court concludes that a violation has occurred.

By its terms Rule 11 covers only matters presented to the court. It does not apply to
certain disclosures and discovery papers under Rules 26-36 that may be served on other
parties but not filed with or presented to the court. However, Rules 26(g) and 37 contain
special provisions that impose similar obligations on litigants regarding such documents and
conduct. Although discovery motions, requests, responses and objections are, if filed with
the court, potentially subject to sanctions both under Rule 11 and under the discovery rules,
it is anticipated that ordinarily sanctions with respect to such papers should be considered
in accordance with the provisions of the discovery rules, rather than under Rule 11.

Rule 11 is not the exclusive source for control of improper presentations of claims,
defenses, requests, objections, or arguments. It does not supplant statutes permitting awards
of attorney's fees to prevailing parties, or alter the principles governing such awards. It does
not inhibit the court in exercising its contempt powers, or in imposing sanctions, awarding
expenses, or directing remedial action authorized under other rules or under 28 U.S.C.
1927. Finally, it does not preclude a party from initiating an independent action for
malicious prosecution or abuse of process.

[Special Note for Publication: As drafted and as the proposed Notes indicate, discovery
motions and other discovery documents filed with the court are potentially subject to
sanctions provisions both under the discovery rules and under Rule 11. The Advisory
Committee expects to give further consideration, after receiving comments, to possible
amendments--without further publication--to eliminate this "overlap" and make the sanctions
provisions in Rules 26 and 37 the exclusive basis for sanctions involving discovery motions
and papers. Accordingly, the Advisory Committee welcomes comments on this question.]

Rule 16. Pretrial Conferences; Scheduling; Management

) Scheduling and Planning. Except in categories of actions exempted by

district court rule as inappropriate, the district judge, or a magistrate judge when

authorized by district court rule, shall, after consulting with the attorneys for the

parties and any unrepresented parties, by a scheduling conference, telephone, mail, o
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other suitable means, enter a scheduling order that limits the time

(1) to join other parties and to amend the pleadings;

( ) to file and hear motions; and

( ) to complete discovery.

10 The scheduling order may also include

11

12

13

14

15 () any other matters appropriate in the circumstances of the case.

16 The order shall issue as soon as practicable but in no event more than .1206Q, days

17 after-filing-ef-the-eemplaint the appearance of a defendant. A schedule shall not be

18 modified except upon a showing of good cause and  by leave of the district judge or a

19 magistrate judge when authorized by district court rule

20 (c) Subjects to-be-Diseussed-for Consideration  at Pretrial Conferences. Th

21 participants at any conference under this rule

22 consideration ma be given, and appropriate action taken, with respect to

(1) the formulation and simplification of the issues, including the

elimination of frivolous claims or defenses;24

25

26

27

141 modifications of the times for disclosures under Rules 26(a) and

26(e)(1) and of the extent of discovery to be permitted; 

(4.5) the date or dates for conferences before trial, a final pretrial

conference, and trial; and

(2)

(3)

the necessity or desirability of amendments to the pleadings;

the possibility of obtaining admissinns of fact and of documents which

will avoid unnecessary proof, stipulations regarding the authenticity of

documents, and advance rulings from the court on the admissibility of evidence;
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29 ( ) the avoidance of unnecessary proof and of cumulative evidence, and 

30 limitations or restrictions on the use of testimony under Rule 702 of the Federal 

31 Rules of Evidence;

32 15_1 the appropriateness of summary adjudication under Rule 56, which 

33 may include an order adjudicating claims, defenses, or issues under Rule 56 if

34 all parties have had reasonable opportunity to discover and present material 

35 pertinent to the adjudication;

36 Le, the control and scheduling of discovery, including orders affecting

37 disclosures and discovery pursuant to Rule 26 and Rules 29 through 371

38 (5.2) the identification of witnesses and documents, the need and schedule

39 for filing and exchanging pretrial briefs, and the date or dates for further

40 conferences and for trial;

41 (0) the advisability of referring matters to a magistrate judge  or master;

42 (72) the possibility of settlement er--and the use of ext-rejedieial

43 procedures to r-eselye-assist in resolving  the dispute;

44 (8.1A) the form and substance of the pretrial order;

45 (91,1) the disposition of pending motions;

46 (102) the need for adopting special procedures for managing potentially

47 difficult or protracted actions that may involve complex issues, multiple parties,

48 difficult legal questions, or unusual proof problems;

49 (13) an order for a separate trial pursuant to Rule 42(b) with respect to 

50 a claim, counterclaim, cross-claim, or third-party claim, or with respect to any

51 gatiggladullgsLastf in thecase
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52

53

54
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(14) an order direcOng a party or parties to present evidence early in the

trial with respect to a manageable issue that could on the evidence be the basis

for a judgment as a matter of law entered pursuant to Rule 50(a) or a judgment

55 on partial findings pursuant to Rule 52(c): 

56

57 for the presentation of evidence or on the number of witnesses or documents

58 that may be presented  and

59 (14k) such other matters as may aid in facilitate  the just. speedy, and 

60 inexpensive disposition of the action.

61 At least one of the attorneys for each party participating in any conference before trial

62 shall have authority to enter into stipulations and to make admissions regarding all

63 matters that the participants may reasonably anticipate may be discussed.  The court

64 may require that parties. or their representatives or insurers, attend a conference to 

65 consider possibilities of settlement and participate in proceedings ordered• under

(15) an order establishing a reasonable limit on the length of time allowed

66 paragraph (9). 

67

COMMITtEE NOTES

Subdivision (b). One purpose of this amendment is to provide an appropriate time
for the initial scheduling order required by the rule. The former rule directed that the order
be entered within 120 days from the filing of the complaint. This requirement can create
problems because Rule 4(m) allows 120 days for service of the summons and complaint, and
the scheduling order should not be entered until at least one defendant has been served and
appeared in the action. The revision allows only 60 days, but measures the time from the
•date a defendant first appears. The subdivision, as well as subdivision (c)(8), is also revised
to reflect the new title of United States Magistrate Judges pursuant to the Judicial
Improvements Act of 1990.

New paragraph (4) has been added to highlight that it will frequently be desirable for
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the scheduling order to include provisions relating to the timing of disclosures under Rule
26(a). While the initial disclosures under Rule 26(a)(1) will ordinarily have been made
before entry of the scheduling order, the timing for disclosure of expert testimony and of
the witnesses and exhibits to be used at trial should be tailored to the circumstances of the
case and is a matter that might be considered at the initial scheduling conference. Similarly,
the scheduling order might contain provisions modifying the extent of discovery (e.g.,
number and length of depositions) otherwise permitted under these rules or by a local rule.

Subdivision (c). The primary purposes of the changes in subdivision (c) are to call
attention to the opportunities for structuring of trial under Rules 42, 50, and 52 and to
eliminate questions that have occasionally been raised regarding the authority of the court
to make appropriate orders designed either to facilitate settlement or to provide for an
efficient and economical trial. The prefatory language of this subdivision is revised to clarify
the court's power to enter appropriate orders at a conference notwithstanding the objection
of a party. Of course settlement is dependent upon agreement by the parties and, indeed,
a conference is most effective and productive when the parties participate in a spirit of
cooperation and mindful of their responsibilities under Rule 1.

Paragraph (4) is revised to clarify that in advance of trial the court may address the
need for, and possible limitations on, the use of expert testimony under Rule 702 of the
Federal Rules of Evidence. Even when proposed expert testimony might be admissible
under the standards of Rules 403 and 702 of the evidence rules, the court may preclude or
limit such testimony if the cost to the litigants--which may include the cost to adversaries of
securing testimony on the same subjects by other experts--would be unduly expensive given
the needs of the case and the other evidence available at trial.

Paragraph (5) is added (and the remaining paragraphs renumbered) in recognition that
use of Rule 56 to avoid or reduce the scope of trial is a topic that can, and often should, be
considered at a pretrial conference. Renumbered paragraph (9) enables the court to rule
on pending motions for summary adjudication that are ripe for decision at the time of the
conference. Often, however, the potential for application of Rule 56 is a matter that arises
from discussions during a conference. The court may then call for motions to be filed or,
under revised Rule 56(0(3), enter a show cause order that initiates the process. Indeed,
if participants at a conference agree that certain facts are not in dispute and are prepared
to present their arguments on the controlling law, there is no reason why the court's ruling
cannot be issued after the conference is concluded.

Paragraph (6) is added to emphasize that a major objective of pretrial conferences
should be to consider appropriate controls on the extent and timing of discovery. In many
cases changes should also be made in the timing of disclosures of expert testimony--perhaps
advancing the time such disclosures would otherwise be due under revised Rule 26(a)(2) or
directing that such disclosures be made by one party before being made by other parties--or
in the timing or form of the disclosure of trial witnesses and documents. With the addition
of subdivision (c)(6), the provisions of Rule 26(f) relating to a "Discovery Conference" are
being deleted.
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Paragraph (9) is revised to enhance the court's powers in utilizing a variety of
procedures to facilitate settlement, such as through mini-trials, mediation, and nonbinding
arbitration. The revision of paragraph (9) should be read in conjunction with the revision
later added to the subdivision, authorizing the court to direct that the parties or their
representatives or insurers attend a settlement conference or participate in special
proceedings designed to foster settlement. Cf. a Heileman Brewing Co. v. Oat Mfg. Co.,
871 F.2d 1016 (7th Qr. 1989); Strandell v. Jackson County, 838 F.2d 884 (7th sir. 1987).

Parties should not be forced by the court into settlements, and the lack of interest of
a party to participate in settlement discussions may be a signal that the time and expense
involved in pursuing settlement may be unproductive, Nevertheless, the court should have
the power in appropriate cases to require parties to participate in proceedings that may
indicate to them--or their adversaries--the wisdom of resolving the litigation without resort
to a full trial on the merits. Of course the court should not impose unreasonable burdens
on a party as a device to extract settlement, such as by requiring officials with broad
responsibilities to attend a settlement conference involving relatively minor matters.

New paragraphs (13) and (14) are added to call attention to the opportunities for
structuring of trial under Rule 42 and under revised Rules 50 and 52.

Paragraph (15) is also new. It supplements the power of the court to limit the extent
of evidence under Rules 403 and 611(a) of the Federal Rules of Evidence, which typically
would be invoked as a result of developments during trial. Limits on the extent of evidence
established at a conference in advance of trial provide the parties with a better opportunity
to determine priorities and exercise selectivity in presenting evidence than when limits are
imposed during trial. Any such limits must be reasonable under the circumstances, and
ordinarily the court should impose them only after receiving appropriate submissions from
the parties outlining the nature of the testimony expected to be presented through various
witnesses and exhibits, and the expected duration of direct and cross-examination.

Rule 26. General Provisions Governing Discovery; Duty of Disclosure 

) Required Disclosures Diseevecy-Methods  to Discover Additional Matter.

In Initial Disclosures. Except in actions exempted by local rule or when

otherwise ordered. each party shall, without awaiting a discovery request. provide

to every other party 

(A) the name and. if known, the address and telephone number of

cach individual likely to have information that bears significantly on any
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claim or defense. identifying the subjects of the information;

15

(B) a copy of. or a description by category and location of. all

d cuments. data compilations, and tangible things in the possession,

custody, or control of the party that are likely to bear significantly on any

eglaim or defense;

(0 a computation of any category of damages claimed by the 

disclosing party, making available for inspection and copying as under Rule 

34 the documents or other evidentiary material on which such computation

is_ based, including materials bearing on the nature and extent of injuries 

sufferr;d; and 

ID) for inspection and copying as under Rule 34 any insurance

agreement under which any person carrying on an insurance business may

be liable to satisfy part or all of a judgment which may be entered in the

action or to indemnify pr reimburse for payments made to satisfy the

judgment. 

Unless the court otherwise directs or the parties otherwise stipulate with the

court's approval, These disclosures shall be mad ( ) by a plaintiff within 30 days 

after service of an answer tc2 its complaint; ) by a defendant within 30 days 

after serving its answer to the complaint: and. in any event (in) by any party that 

has appeared  in the case within 30 days after receiving from another party 

written demand for accelerated disclosure accompanied by the demanding party' 

disclosures. A party is not excused from disclosure because, it has not fully

completed its investigation of the c_ase. or because it challenges the sufficiency 
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her disclosures or exce with res ect to the obli a ions under

). because another party has not made its disclosures.

121 Disclosure of Expert Testimony, 

(A) In addition to the disclosures required in paragraph (1). each

party shall disclose to every other party any evidence that the party may

present at trial under Rules 70Z 703. or 705 of the Federal Rules of

Evidence. This disclosure shall be in the form of a written report prepared 

and signed by the witness which includes a complete statement of all

opinions to be expressed and the basis and reasons therefor: the data or

o her information relied upon in form:tig such opinions; any exhibits to be 

used as a summary of or support for such opinions: the qualifications of the 

witness, and a listing of any 9ther cases in which the witness has testified 

as an expert at trial or in deposition within the preceding four years. 

LBj. Unless the court designates a different time. the disclosure shall

be made at least 90 days before the date the case has been  directed to be 

ready for trial. or, if the evidence is intended solely to contradict or rebut

evidence on the same subject matter identified by another party under

paragraph (2)(A), within 30 days after the disclosure made by such other

48 party. These disclosures are subject to the duty of supplementation under

49 subdivision (e)(1), 

50 10 By local rule or by order in the case. the court may alter the

51

52 or catezories of experts, such as treating physicians.

type or form of disclosures to be made with respect to particular experts
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53 .(3J. Pretrial Disclosures. In addition to the disclosures required in the

54

55

56

57

58

59

60

61

62

63

64 and

65

66

67 asect t ffer and those which h'art  ma off r if th n d

68

69

70

71 specified by the court. other parties shall serve ansl file (i) any objections that

72 deposition testimonyclesignated under subparagraph (B) cannot be used under

73 Rule 32(a) and (ii) any objection to the admissibility of the materials identified

74 under subparagraph (C). Objections not so made. other than under Rules...Ia.-01

75 of the Federal Rules of Evidence, shall be deemed waived unless excused by the 

preceding paragraphs. each party shall provide to every other party the following

information regarding the evidence that the disclosing party may present at trial 

other than solely for impeachment purposes: 

(M the name and, if not previously provided, the address and 

telephone number of each witness. separately identifying those whom the

party expects to present and those whom the party may call if the need 

arises;

(B) the designation of those witnesses whose testimony is expected 

to be presented by means of a deposition and, if not taken by stenographic

means. a transcript of the pertinent portions of such deposition testimony;

(C) an appropriate identification of each document or other exhibit,

including summaries of other evidence, separately identifying those which

Unless otherwise directed by the court. these disclosures shall be made at least

30 days before trial. Within 14 days thereafter, unless a different time is
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court for good cause shown,

14 Form of Disclosures; Filing. The disclosures required by the 

preceding paragraphs shall be made in writing an signed by the party or counsel

in compliance with subdivision (g)(1). The disclosures shall be served as

provided by Rule 5 and. unless otherwise ordered. promptly filed with the court. 

la Methods to Discover Additional Matter. Parties may obtain discovery

by one or more of the following methods: depositions upon oral examination or

written questions; written interrogatories; production of documents or things or

permission to enter upon land or other property under Rule 34 or 45( )(I)(C),

for inspection and other purposes; physical and mental examinations; and

requests for admissiGn. * * * *

(b) Discovery Scope and Limits. Unless otherwise limited by order of the court

in accordance with these rules, the scope of discovery is as follows:

( ) In General. Parties may obtain discovery regarding any matter, not

privileged, which is relevant to the subject matter involved in the pending action,

whether it relates to the claim or defense of the party seeking discovery or to the

claim or defense of any other party, including the existence, description, nature,

custody, condition and location of any books, documents, or other tangible things

and the identity and location of persons having knowledge of any discoverable

95 matter. It is not ground for objection that the information sought will be

96 inadmissible at the trial if the information sought appears reasonably calculated

97 to lead to the discovery of admissible evidence.

98 M Limitations, Limitations in these rulgs on the number and length o 
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depositions and the number of interrogatories may be altered by local rule for

particular types or classifications of cases. The frequency or extent of use of the

discovery methods permitted under these rules and

-  any local rule shall be limited by the court if it determines that: ( ) the discovery

sought is unreasonably cumulative or duplicative, or is obtainable from some

other source that is more convenient, less burdensome, or less expensive; (ii) the

party seeking discovery has had ample opportunity by discovery in the action to

obtain the information sought- or (iii)

expensive the burden or expense of the proposed discovery outweighs its likely

benefit, taking into account the needs of the case, the amount in controversy,

limitations on the parties' resources, end-the importance of the issues at stake

in the litigation. and the importance of the proposed discovery to the resolution 

of the issues. The court may act upon its own initiative after reasonable notice

or pursuant to a motion under subdivision (c).
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) Trial Preparation: Experts.

(A)(4)- A party m

epose. after any report required

under subdivision (a)(2) has been provided, any person who has been

identified as an expert whose opinions may be presented at trial. 

(B) A party may, through interrogatories or by deposition. discover

facts known or opinions held by an expert who has been retained or

specially employed by another party in anticipation of litigation or

preparation for trial and who is not expected to be called as a witness at

trial; only as provided in Rule 35(b) or upon a showing of exceptional

circumstances under which it is impracticable for the party seeking

discovery to obtain facts or opinions on the same subject by other means.

(C) Unless manifest injustice would result, ) the court shall require
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that the party seeking discovery pay the expert a reasonable fee for time

spent in responding to discovery under subdivisions (b)(4)(A)(44 and

(b)(4)(B) of this rule; and ( with respect to discovery obtained under

ubdivision (b)(4)(B) of this rule the

court shall require; the party seeking discovery to pay the other party a fair

portion of the fees and expenses reasonably incurred by the latter party in

obtaining facts and opinions from the expert.

(5) Claims of Privilege or Protection of Trial Preparation Materials. 

When information i5 withheld from disclosure or discovery on a claim that it is 

privileged or subject to protection as trial preparation materials, the claim shall 

be made expressly and shall be supported bya description of the nature of the 

documents1. communications, or things not produced or disclosed that is sufficient 

to enable other parties to contest the claim. 

(c) Protective Orders. Upon motion by a party or by the person from whom

discovery is sought, accompanied by a certificate that the movant in good faith  has

conferred or attempted to confer with other affected parties in an effort to resolve the

dispute without court action, and for good cause shown, the court in which the action

is pending or alternatively, on matters relating to a deposition, the court in the district

where the deposition is to be taken may make any order which justice requires to

-165 protect a party or person from annoyance, embarrassment, oppression, or undue

166 burden or expense, including one or more of the following: (1) that the  disclosure or

167 discovery not be had; (2) that the disclosure or  discovery may be had only on specified
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168 terms and conditions, including a designation of the time or place; (3) that the

169 discovery may be had only by a method of discovery other than that selected by the

170 party seeking discovery; (4) that certain matters not be inquired into, or that the scope

171 of the disclosure or discovery be limited to certain matters; (5) that discovery be

172 conducted with no one present except persons designated by the court; (6) that a

173 deposition after being sealed be opened only by order of the court; (7) that a trade

174 secret or other confidential research, development, or commercial information not 1)e

175 disclosed revealed  or be disclesed-revealed  only In a designated way; (8) that the

176 parties simultaneously file specified documents or information enclosed in sealed

177 envelopes to be opened as directed by the court.

178 If the motion for a protective order is denied in whole or in part, the court may,

179 on such terms and conditions as are just, order that any party or person provide or

180 permitdiscovery. The provisions of Rule 37(a)4) apply to the award of expenses

181 incurred in relation to the motion.

182 (d) Sequence-and Timing and Sequence  of Discovery. Except with leave Q 

183 court or upon agreement of the parties, a party may not seek discovery from any 

184 source before making the disclosures under subdivision (a)(1) and may not seek

185 discovery from another party before the date such disclosures have been made by, or

186 are due from. such other party. Unless the court upon motion, for the convenience

187 of parties and witnesses and in the interests of justice, orders otherwise, methods of

188 discovery may be used in any sequence and the fact that a party is conducting

189 discovery, whether by deposition or otherwise, shall not operate to delay any other

190 discovery.
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191 (e) Supplementation of  Disclosures and  Responses. A party who has made a

192 disclosure under subdivision (a) or  responded to a request for discovery with a

193

194 or correct  the  disclosure or  response to include information thereafter acquired, except

195

196

197

198

199

200 which the person is expected to test& ,

201 testimony  its disclosures under subdivision ( the party learns that the

202

203

204 information contained in reports under Rule 26( )(2)(A) and to information

205

206 to such information shall be disclosed by the time the party's disclosures under

207

208

209

210

211

212

213

is under a duty to supplement

s under a duty seasonably to supplement

d (13) the identity of each

information disclosed

disclosure or  response

as follows:

(1) A party

s not complete and correct. With respect to expert

testimony that the party expects to offer at trial, the duty extends both o

provided through a deposition of the expert, and any additions or other changes

(..a.). (3) are due, 

(2) A party is under a duty seasonably to amend a prior response  to an

irtte= atg_/ougi,,_Ies.U'or production., or request for admission if the party  learns

which (A) the party knows that the

response-was incorrect when made, or-(B)-the party-knows that the response
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complete and corn -t.

(f) Discovery-Gonferen-eeIrAbrogated.1

eenfer-enee-on the-stthjeet-ef-d-iseovery. The court shall do-s 

der of the court,

all parties. Object

-determining such other matters,

the proper management of
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) Signing of  Disclosures,  Discovery Requests, Responses, and Objections.

.(1) Every disclosure made pursuant to subdivision ( shall be signed by

at least one attorney of record in the attorney's individual name, whose address

shall be stated. A party who is not represented by an attorney shall sign the

request, response, or objection and state the party's address. The signature of

he attorney or party constitutes a certification that to the best of the signer's 

knowledge. information. and belief formed after a reasonable inquiry the 

disclosure is complete and correct as of the time it is made. 

j2.1 Every request for discovery or response or objection thereto made by

party represented by an attorney shall be signed by at least one attorney of

record in the attorney's individual name, whose address shall be stated. A party

who is not represented by an attorney shall sign the request, response, or

objection and state the party's address. The signature of the attorney or party

objection, and that to the best of the signer's knowledge, information, and belief

formed after a reasonable inquiry it is: (+A) consistent with these rules and

warranted by existing law or a good faith argument for the extension,

modification, or reversal of existing law, (2B) not interposed for any improper
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260 purpose, such as to harass or to cause unnecessary delay or needless increase in

261 the cost of litigation; and (az not unreasonable or unduly burdensome or

262 expensive, given the needs of the case, the discovery already had in the case, the

263 amoulit in controversy, and the importance of the issues at stake in the litigation.

264 If a request, response, or objection is not signed, it shall be stricken unless it is

265 signed promptly after the orniss:m is called to the attention of the party making

266 the request, response, or objection, and a party shall not be obligated to take any

267 action with respect to it until it is signed.

268 (3) If a certification is made in violation of the rule, the court, upon

269 motion or upon its own initiative, shall impose upon the person who made the

270 certification, the party on whose behalf the request, response, or objection is

271 made, or both, an appropriate sanction, which may include an order to pay the

272 amount of the reasonable expenses incurred because of the violation, including

273 a reasonable attorney's fee.

COMMITTEE NOTES

Subdivision (t), Through the addition of paragraphs (1)-(4), this subdivision is revised
to impose on parties a duty to disclose, without awaiting discovery requests, certain basic
information that is needed in most cases to prepare for trial or make an informed decision
about settlement. The rule requires all parties (1) to identify at the outset of the case all
persons with pertinent knowledge about the case and sources of potential documentary
evidence, (2) to disclose in detail all expert opinions that may be offered at trial, and (3)
to identify the persons and exhibits that may be offered at trial. Interrogatories should no
longer be needed to obtain this information. The enumeration in Rule 26(a) of items
required to be disclosed does not prevent a court by local rule or by order in a specific case
from requiring that the parties disclose additional information without a discovery request.

The purpose of the revision is to accelerate the exchange of basic information about
the case and to eliminate the paper work involved in requesting such information. The
concepts of imposing a duty of disclosure were set forth in Brazil, The Adversary Character
of Civil Discovery: A Critique and Proposals for Change, 31 Vand, L. Rev. 1348 (1978) and
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in Schwarzer, The Federal Rules, the Adversary Process, and Discovery Reform, 50  U. Pitt. 
L Rev. 703,721-723 (1989). The rule is based upon the experience of several district courts
that have required such disclosures by local rule or standing orders.

Paragraph (I). As the functional equivalent of standing interrogatories, this paragraph
requires early disclosure, without need for any request, of four types of information that
have been customarily secured early in litigation through formal discovery. The introductory
clause permits the district court to exempt a particular case from the requirement for
automatic disclosure or to provide by local rule for the exclusion from this obligation of
categories of cases in which discovery will probably be unnecessary, such as review of Social
Security decisions.

Subparagraph (A) requires identification of all persons likely to have information that
bears significantly on any of the claims and defenses presented by the pleadings in the case,
including damages. The limitation to those with "significant" information is not intended to
provide an excuse for failure to identify persons whose information would not support the
party's contentions, but rather to eliminate the burdensomeness or potential deception
arising from a listing of large numbers of persons who in some cases (e.g., some construction
contract disputes) may have some knowledge about minor details in the case but would be
unlikely to be called as witnesses by any party. As officers of the court, counsel are
expected to disclose the identity of those persons who, if their potential testimony were
known, might reasonably be expected to be deposed or called as a witness by any of the
parties. Indicating briefly the general topics on which such persons have information should
not be burdensome, and will assist other parties in deciding whether their depositions will
actually be needed.

Subparagraph (B) is included as a substitute for the inquiries routinely made about the
existence and location of documents and other tangible things in the possession, custody, or
control of the disclosing party. Although, unlike subdivision (a)(3)(C), an itemized listing
of exhibits is not required, the disclosure should describe and categorize the nature and
types of documents, including computerized data, sufficiently to enable opposing parties (I)
to make an informed decision concerning which documents should be examined, at least
initially, and (2) to frame their document requests in a manner likely to avoid squabbles
resulting from the wording of the requests. Unlike subdivisions (a)(I)(C) and (D), this rule
does not require production of any documents, and, where only the description is provided,
the other parties are expected to obtain the documents desired by proceeding under Rule
34 or through informal requests. In some cases, particularly where few documents are
involved, a disclosing party may prefer simply to provide copies of the documents rather
than describe them, and the rule is written to afford this option to the disclosing party,

Subparagraph (C) imposes a burden of disclosure that includes the functional
equivalent of a standing Request for Production under Rule 34. A party claiming damages
must, in addition to disclosing the calculation of such damages, make available the
supporting documents for inspection and copying as if a request for such-materials had been
made under Rule 34. Note that, if a party seeks to obtain materials bearing on its claim for
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damages which are in the possession of another party, it should seek production by request
under Rule 34,

Subparagraph (D) replaces subdivision (b)(2) of Rule 26, and provides that liability
insurance policies be made available for inspection and copying. The last two sentences of
that subdivision have been omitted as unnecessary, not to signify any •ch4nge of law. The
disclosure of insurance information does not thereby render such information admissible in
evidence. See Rule 411, Federal Rules of Evidence. Nor does subparagraph (D) require
disclosure of applications for insurance, though in particular cases such information may be
discoverable in accordance with revised subdivision (a)(5).

The disclosures specified in subdivision (a)(1) are to be made within 30 days after the
first answer by a defendant. (In cases with multiple defendants, each defendant should
make its disclosure within 30 days after answering.) To avoid undue delay when an answer
is deferred pending a ruling on a Rule 12 motion, the rule permits any party to accelerate
the time for disclosures by making its own disclosure and serving a demand that adverse
parties make their disclosures within 30 days thereafter.

A longer or shorter period for the disclosures may, however, be established by the
court. For example, a court may direct that the disclosures be made in advance of a
scheduling conference under Rule 16(b) even if answers have not been filed due to
pendency of Rule 12 motions. With approval of the court, the parties may agree to delay
the disclosures (when, for example, early settlement appears probable).

Before making its disclosure, a party has the obligation under subdivision (g)(1) to
make a reasonable inquiry into the facts of the case. However, the inability of a party to
fully complete its investigation of the case is not a sufficient justification for extending the
time for initial disclosures--the party should make its initial disclosure based on the
information then available and, as its investigation continues, supplement its responses under
subdivision (e)(1). A party is not excused from its obligation of disclosure merely because
it questions the sufficiency of disclosures made by another party,

Paragraph (2). This paragraph imposes an additional duty to disclose information
regarding expert testimony sufficiently in advance of trial that opposing parties have a
reasonable opportunity to prepare for effective cross examination and perhaps arrange for
expert testimony from other witnesses. Normally the court should prescribe a time for this
disclosure in a scheduling order under Rule 16(4 and frequently it will be appropriate to
require that one party make its disclosure before other parties make their disclosures. The
rule provides that, in default of such an order, the disclosures are to be made by all parties
at least 90 days before the case has been directed to be ready for trial, except that an
additional 30 days is allowed (unless the court specifies another time) for disclosure of
expert testimony to be used solely to contradict or rebut the testimony that may be
presented by another party's expert.

For convenience, this rule and revised Rule 30 continue to use the term expert" to
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refer to those persons who will testify under Rule 702 of the Federal Rules of Evidence with
respect to scientific, technical, and other specialized matters.

The rule contemplates a detailed and complete report prepared by the expert, stating
the testimony such a witness is expected to present during direct examination, together with
the reasons therefor. The information disclosed under the former rule in answering
interrogatories about the "substance" of expert testimony was frequently so sketchy and
vague that it rarely dispensed with the need to depose the expert and often was even of little
help in preparing for a deposition of the witness. Revised Rule 702 of the Federal Rules
of Evidence provides an additional incentive for full disclosure; namely, that an expert will
not ordinarily be permitted to provide testimony on direct examination that was not revealed
in advance of trial.

The rule also requires production of the data and other information relied upon by the
expert and any exhibits or charts that summarize or support the expert's opinions. Given
the obligation of disclosure, litigants should no longer be able to argue that materials
furnished to their eiperts to be used in forming their opinions are protected from disclosure
when such persons are testifying or being deposed. Revised subdivision (b)(3)(A) authorizes
the deposition of expert witnesses, and revised subdivision (OM requires disclosure of any
changes made in an expert's opinions.

By order in the case, or more generally by a local rule, courts may alter the form of
disclosure for certain types of experts. For example, treating physicians might be relieved
from any requirement to prepare a written report or to be subjected to a two-phase
deposition.

Paragraph (3). This paragraph imposes an additional duty to discloie, without any
request, information customarily needed in final preparation for trial. These disclosures are
to be made in accordance with schedules adopted by the court under Rule 16(b) or by
special order. If not otherwise directed by the court, the disclosures are to be made at least
30 days before commencement of the trial. By its terms, rule 26(a)(3) does not require
disclosure of evidence to be used solely for impeachment purposes; however, such evidence--
as well as other items relating to conduct of trial--may be required by local rule or a pretrial
order.

Subparagraph (A) requires the parties to designate the persons whose testimony they
may present as substantive evidence at trial, whether in person or by deposition. Those
whose testimony the party expects to present should be listed separately from those whose
testimony will be presented only if needed because of unanticipated developments during
trial.

Subparagraph (B) requires the party to indicate which of these potential witnesses will
be presented by deposition at trial. A party expecting to use at trial a deposition not
recorded by stenographic means is required by revised Rule 32 to provide the court with a
transcript of the pertinent portions of such depositions. This rule requires that copies of the
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transcript of a nonstenographic deposition be provided to other parties in advance of trial

for verification, an obvious concern since counsel often utilize their own personnel to

prepare transcripts from audio or video tapes.

Subparagraph (C) requires disclosure of exhibits, including summaries (whether to be

offered in lieu of other documentary evidence or to be used as an aid in understanding such

evidence). The rule requires a separate listing of each exhibit, but permits voluminous items

of a similar or standardized character to be described by meaningful categories. For

example, unless the court has otherwise directed, a series of vouchers might be collectively

shown as a single exhibit with their starting and ending dates. As for witnesses, the party

is required to designate the exhibits it expects to offer separately from those it will offer only

if needed because of unanticipated developments during trial.

Upon receipt of these final pretrial disclosures, other parties have 14 days (unless a

different time is specified by the court) to indicate objections to the usability of the

deposition testimony or to the admissibility of the documentary evidence (other than under

Rules 402-03 of the evidence rules). Such provisions have become commonplace either in

pretrial orders or by local rules, and significantly expedite the presentation of evidence at

trial, as well as eliminate the need to have available witnesses to provide "foundation"

testimony for most items of documentary evidence.

The times set in the rule for tht.: final pretrial disclosures are relatively close to the

trial date. The objective is to eliminate the time and expense in making these disclosures

of evidence and objections in those cases that settle shortly before, trial, While affording a

reasonable time for final preparation for trial in those cases that do not settle. In many

cases, it will be desirable for the court in a scheduling or pretrial order to set an earlier time

for disclosures of evidence and provide more time for disclosing objections.

Paragraph (4). This paragraph prescribes the form of disclosures. A writing is
required to assure that the parties and counsel are mindful of the solemnity of the
obligations imposed; a signature on such a disclosure is a certification that it is complete.

Consistent with Rule 5(d), the written disclosures shall be filed with the court unless
otherwise directed.

An informal meeting of counsel is the preferred method of exchanging the required
information. The initial meeting provides an opportunity to clarify their disclosures, discuss
the exchange of additional discoverable information without the need for formal discovery
requests, identify information needed for an early consideration of settlement, and plan for
document production and such depositions as may be needed. By conferring to make the
disclosures required by subdivision (a)(3) counsel can consider steps to avoid unnecessary
proof and cumulative evidence.

Paragraph (5). This paragraph is revised to take note of the availability of revised
Rule 45 for inspection of documents and premises from non-parties without the need for
a deposition. [Asterisks are shown following the first sentence of this paragraph in
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recognition that a proposed amendment to this rule adding a sentence relating to conduct
of certain discovery outside the United States is currently pending before the Supreme
Court; the change in the first sentence, as shown in this revision, is proposed without regard
to whether or not the provision relating to foreign discovery is ultimately adopted.]

Subdivision (b). This subdivision is revised in several respects. First, former
paragraph (1) is subdivided into two paragraphs for ease of reference and to avoid
renumbering of paragraphs (3) and (4). Textual changes are then made in new paragraph
(2) to enable the court to keep tighter rein on the extent of discovery. The information
explosion of recent decades has greatly increased the potential cost of wide-ranging
discovery and thus increased the potential for discovery to be used as an instrument for
delay or oppression. Amendments to Rules 30, 31, and 33 place presumptive limits on the
number and length of depositions and the number of interrogatories, subject to leave of
court to pursue additional discovery. The revisions in Rule 26(b)(2) are intended to provide
the court with broader discretion to impose additional restrictions on the scope and extent
of discovery and to authorize courts that develop case tracking systems based on the
complexity of cases to increase or decrease by local rule the presumptive number and length
of depositions and the presumptive number of interrogatories allowed in particular types or
classifications of cases.

Second, former paragraph (2), relating to insurance,' has been relocated as part of the
required initial disclosures under subdivision (a)(1)(D), and revised to provide for disclosure
of the policy itself.

Third, paragraph (4)(A) provides that expert witnesses who are expected to be
witnesses will be subject to deposition prior to trial, conforming the norm stated in the
current rule to the actual practice followed in most courts, in which depositions of experts
have become standard. Concerns regarding the expense of such depositions should be
mitigated by the fact that the expert's fees for the deposition will ordinarily be borne by the
party taking the deposition and by the presumptive limit under Rule 30 on the length of the
depositions. The requirement under Rule 26(a)(2)(A) for disclosure of a complete and
detailed statement of the expected testimony of the expert may, moreover, eliminate the
need for some such depositions. A party that wants to take the deposition of its own expert
for use at trial must, unless excused by the court under Rule 26(a)(2)(C) provide the
expert's written report under Rule 26(a)(2)(A) before the deposition.

Paragraph (4)(C), bearing on compensation of experts, is revised to take account o
the changes in paragraph (4)(A).

Paragraph (5) is a new provision. The "basic features of this provision are embodied
in a proposed amendment to Rule 26 that is currently pending before the Supreme Court.
Since some changes in the pending amendment are proposed, and since it is proposed that
this paragraph become part of the rule even if the pending amendment to Rule 26 is not
adopted, this revision shows the paragraph in its entirety as a new provision.
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The Committee Notes prepared at the time the pending amendment was submitted
to the Supreme Court state the purpose of the revision: namely, to establish a procedure by
which materials withheld from disclosure or discovery on the basis of a claim of privilege
or work product protection are identified, with sufficient information provided so that other
parties can determine whether to contest that claim. As those Notes indicate, a party can
seek relief by a motion for a protective order under subdivision (c) if providing this
information would be unduly burdensome.

Subdivision (c). This subdivision is revised to require that before filing a motion for
a protective order the movant must confer--either in person or by telephone--with the other
affected parties in a good faith effort to resolve the discovery dispute without the need for
court intervention. If the movant has been unable to get opposing parties even to discuss
the matter, the efforts taken in attempting to arrange such a conference should be indicated
in the certificate.

Subdivision (d). This subdivision is revised to provide that a party may not begin any
formal discovery from any source unless it has made its initial disclosure under subdivision
(a)(1), and may not seek formal discovery from another party prior to the time such
disclosure has been made, or should have been made, by the other party. Leave of court
is required to begin discovery at an earlier date. This subdivision does not apply to
interviews of witnesses and other informal discovery, which may--and indeed ordinarily
should—be undertaken prior to preparing pleadings to the extent consistent with ethical
principles.

Subdivision (e). This subdivision is revised to provide that the requirement for
supplementation applies to all disclosures directed by revised subdivisions (a)(1)-(3). Like
the former rule, the duty, while imposed on a "party," applies whether information is
discovered by the client or by the attorney. Supplementations should be made with special
promptness as discovery deadlines and trial approaches.

The revision also clarifies that the obligation to supplement responses to formal
discovery requests applies to interrogatories, requests for production, and request for
admission, but not ordinarily to deposition testimony. However, changes in the opinions
expressed by an expert at a deposition are subject to a duty of disclosure under subdivision
(e)(1). The obligation to supplement discovery responses applies whenever a party learns
that its prior response is no longer complete and correct, and is not limited (as under the
former rule) to situations in which a failure to supplement would have constituted a
"knowing concealment."

Subdivision (f). These provisions are deleted. The special "discovery conference"
envisioned by the 1980 amendment has not proved to be an effective device to prevent
discovery abuses. Rule 16, taken in conjunction with the current revisions to Rules 26-37,
provides adequate authority for the court to exercise its responsibilities in controlling
discovery.
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Subdivision (g). Paragraph (1) is added to require signatures on disclosures, a
requirement that parallels the provisions of paragraph (2) with respect to discovery requests,
responses, and objections.

[Special Note for Publication: As currently drafted, the sanctions provisions of both
Rule 11 and Rule 26(g) have potential application with respect to discovery motions,
requests, responses, and objections that are filed with the court. Consideration will be given
to the question whether this "overlap" should be eliminated, perhaps making the sanctions
provisions contained in Rules 26 and 37 the sole source for sanctions with respect to
discovery papers. Comments are welcomed at the present time on this question, as such a
change might be made without additional publication.

Rule 29. Stipulations Regarding Discovery Procedure

Unless the court orders otherwise, the parties may by written stipulation (1)

provide that depositions may be taken before any person, at any time or place, upon

any notice, and in any manner and when so taken may be used like other depositions,

and (2) modify the procedures for other methods of discovery, except that stipulations

extending the time provided in Rules 33, 34, and 36 for responses to discovery may,

if they would interfere with any time set for completion of discovery, for hearing of a

motion. or for tria4 be made only with the approval of the court.

COMMI in.:E NOTES

As revised, the rule provides that, unless the court otherwise orders, the parties are
not required to obtain the court's approval of stipulations to extend the 30-day period for
responding to interrogatories, requests for production, and requests for admission unless the
effect would be to interfere with dates set by the court for completing discovery, for hearing
of a motion, or for trial.

Rule 30. Depositions Upon Oral Examination

) When Depositions May Be Taken. When Leave Required.
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111 After--eamineneernent of-tlie-fietienrany party may take the testimony

of any person, including a party, by deposition upon oral examination without

leave of court except as provided in paragraph (2).

or without notice, must he btaine nplyf thp pruiff zpalre

The attendance of witnesses may be compelled

by subpoena as provided in Rule 45.

(21 _Uaye of court, which shall be granted to the extent consistent with

the principles stated in Rule 26(b)(2). must be obtained if the person to be 

15 examined is confined in prison or if, without the written stipulation of the

16 parties,

17 (A) a proposed deposition, if taken, would result in more than ten

18 depositions being taken under t14 rule or Rule 31 by the plaintiffs, or by

19 the defendants, or by third-party defendants 

20 (B) the person to be examined already has been deposed in the

21 case: or

22 (C) a party seeks to take a deposition before the time specified in 

23 Rule 26(d) unless the notice contains a certification,  with supporting facts, 

24 that the person to be examined is expected to leave the United States and
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25 be unavailable for examination within the United States unless the person' 

26

27 ) Notice of Examination: General Requirements;—Special

28 Means Recording; Production of Documents and Things,

29 Deposition of Organization; Deposition by Telephone.

30 ) A party desiring to take the deposition of any person upon oral

31

32

33

34

35

36

37

38

39

40

41

42

43

.4

45

46

47

deposition is taken before expiration of such period.

examination shall give reasonable notice in writing to every other party to the

action. The notice shall state the time and place for taking the deposition and

the name and address of each person to be examined, if known, and, if the name

is not known, a general description sufficient to identify the person or the

particular class or group to which the person belongs. If a subpoena duces

tecum is to be served on the person to be examined, the designation of the

materials to be produced as set forth in the subpoena shall be attached to or

included in the notice.

h an 1O0 miles-from

fer-t

attorne

c attorney that-4e—the—best--ef—t-he
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48 Ilf-C true. The JaRetions pr

49

_0

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

certification.

If a party shows tha

obtain counsel to represent the party at the taking of the deposition, the

deposition-may-not be used against-the-party7

The party taking the deposition shall state in the notice the means by which

the testimony shall be recorded, which, unless the court orders otherwise, may

be by sound, sound-and-visual, or stenographic means. Unless the court orders

otherwise, the party taking the deposition shall bear the cost of such recording. 

the-tlepesition:—Any party may provide for a transcription to be made from the

recording of a deposition taken by nonstenographic means. With prior notice to

the deponent and other parties, any party may designate other means to record

the testimony of the deponent in addition to that specified by the person taking

the deposition. The additional record or transcript shall be made at that party's

expense unless the court otherwise orders. 
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otherwise agreed by the parties. a deposition shall be conducted before a periQn 

designated under Rule 28 and shall begin with a statement on the record by such 

officer that includes (A) the officer's name and business address; (B) the dates

time. and place of the deposition: (C) the name of the deponent; (D) the 

administration of the oath or affirmation to the deponent: and (E) an 

ifi dun •f all re -nt. If he it' ni rec rded b •ther than

ra h c mean ms A C shall be re eated at the •e innin f each

unit of recorded tape. The appearance or demeanor of deponents or attorneys 

shall not be distorted by the use of camera or sound-recording techniques. At 

the _conclusion of the deposition, the officer shall state on the recors1 that the

deposition is complete and hall set forth any stipulations made by counsel 

concerning the custody of the transcript or recording and the exhibits or

concerning other pertinent matters. 

( ) The parties may stipulate in writing or the court may upon motion

order that a deposition be taken by telephone or other remote electronic means.

For the purposes of this rule and Rules 28(a), 37(0(1)and 37(b)(1), and 15(d),

a deposition taken by telephone  or other remote electronic means is taken in the
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district and at the place where the deponent is to answer questions propounded

to the deponent.

(c) Examination and Cross-Examination; Record of Examination; Oath;

Objections. Examination and cross-examination of witnesses may proceed as

98 permitted at the trial under the provisions of the Federal Rules of Evidence, exclusive 

99 of Rule 615 thereof. The officer before whom the deposition is to be taken shall put

100 the witness on oath and shall personally, or by someone acting under the officer's

101 direction and in the officer's presence, record the testimony of the witness. The

102 testimony shall be taken stenographically-or recorded by any other means ordered in

103 accordance-with-authorized by subdivision (b)(42) of this rule. If--requested43y-ene-ef

104 All objections made at the time of the

105 examination to the qualifications of the officer taking the deposition, or to the manner

106 of taking it or to the evidence presented, or to the conduct of any party, and any other

107 objection to the proceedings, shall be noted by the officer upon the record of the

108 deposition. Evidence objected to shall be taken subject to the objections. In lieu of

109 participating in the oral examination, parties may serve written questions in a sealed

110 envelope on the party taking the deposition and the party taking the deposition shall

111 transmit them to the officer, who shall propound them to the witness and record the

112 answers verbatim.

113 (d) Schedule and Duration; Motion to Terminate or Limit Examination.

Ilnless otherwise authorized by the court or agreed to by thp parties,

actual examination of the deponent pn the record shall be limited to six hours. 

Additional time shall be allowed by the own if needed fqr a fair examination
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117

118

119

120

121

122

123

124

125

126

127

128

129

130

131

132

133

134

135 (e) Submissien-te-Review by Witness; Changes; Signing.

136

137

138

139

of the deponent and consistent with the principles stated in Rule 26(b)(2). or if

the deponent or another party has impeded or delayed the examination. If the

court finds such an impediment. delay. or other conduct that frustrates the fair

examination of the deponent. it may impose upon the person responsible

therefor an appropriate sanction. including the reasonable costs and attorney' 

fees incurred by any parties as a result thereof, 

12). At any time during the taking of the deposition, on motion of a party

or of the deponent and upon a showing that the examination is being conducted

in bad faith or in such manner as unreasonably to annoy, embarrass, or oppress

the deponent or party, the court in which the action is pending or the court in

the district where the deposition is being taken may order the officer conducting

the examination to cease forthwith from taking the deposition, or may limit the

scope and manner of the taking of the deposition as provided in Rule 26(c). If

the order made terminates the examination, it shall be resumed thereafter only

upon the order of the court in which the action is pending. Upon demand of the

objecting party or deponent, the taking of the deposition shall be suspended for

the time necessary to make a motion for an order. The provisions of Rule

37(0(4) apply to the award of expenses incurred in relation to the motion.
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140

141

142

143

144

145

146

147

148

,

If requested by the deponent

149 or a party before completion Qf the deposition, the deponent shall have 30 days after

150 being notified by the officer that the transcript or recording available in which t_Q

151 j_:„view the transcript or recording and if there are changes in form or substance. to 

152 sign a statement reciting such changes and the reasons given by the deponent for

153 making them. The officer shall indicate in the certificate prescribed by subdivision

154 (0(1) whether any review was requested and, if so, shall append any changes made by

- 155 the deponent during the period allowed. 

156 (0 Certification and Filing by Officer; Exhibits; Copies; Notice of Filing.

157 ( ) The officer shall certify 611-the-depositieft-that the witness was duly

158 sworn by the officer and that the deposition is a true record of the testimony

159 given by the witness. This certificate shall be set forth in a writing and 

160 accompany the record of the deposition,  Unless otherwise ordered by the court,

161 the officer shall then-securely seal the deposition in an envelope or package 

162 indorsed with the title of the action and marked "Deposition of [here insert name
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163 of witness j" and shall promptly file it with the court in which the action is

164 pending

165 or transmit it to the attorney who arranged for the transcript or recording, in

166 which event the attorney shall store it under conditions that will protect it against

167 loss, destruction, tampering, or deterioration. Documents and things produced

168 for inspection during the examination of the witness, shall, upon the request of

169 a party, be marked for identification and annexed to the deposition and may be

170 inspected and copied by any party, except that if the person producing the

171 materials desires to retain them the person may (A) offer copies to be marked

172 for identification and annexed to the deposition and to serve thereafter as

173 originals if the person affords to all parties fair opportunity to verify the copies

174 by comparison with the originals, or (B) offer the originals to be marked for

175 identification, after giving to each party an opportunity to inspect and copy them,

176 in which event the materials may then be used in the same manner as if annexed

177 to the deposition. Any party may move for an order that the original be annexed

178 to and returned with the deposition to the court, pending final disposition of the

179 case.

180 ( ) Unless otherwise ordered by the court or agreed by the parties, the

181 officer shall retain stenographic notes of any deposition taken by stenographic

182 gleans or a copy of the recording of any deposition taken by nonstenographic

183 means. Upon payment of reasonable charges therefor, the officer shall furnish

184 a copy of the transcript or other recording of the  deposition to any party or to

185 the deponent.
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COMMITTEE NOTES

Subdivision (a). Paragraph (1) retains the first and third sentences from the former
subdivision (a) without significant modification. The second and fourth sentences are
relocated. [In showing, deletion of the second sentence, it is shown in its present form,
disregarding the changes contained in a proposed amendment now pending before the
Supreme Court, since those changes would also be eliminated under this revision.]

Paragraph (2) collects all provisions bearing on requirements of leave of court to take
a deposition.

Paragraph (2)(A) is new. It provides a limit on the number of depositions the parties
may take, absent leave of court or stipulation with the other part'es. One aim of this
revision is to assure judicial review under the standards stated in Rule 26(b)(2) before any
side will be allowed to take more than ten depositions in a case over the objection of any
party; a second objective is to emphasize that counsel have a professional obligation to
develop a mutual cost-effective plan for discovery in the case. Leave to take additional
depositions should be granted when consistent with the principles of Rule 26(b)(2), and in
some cases the ten-per-side limit should be reduced in accordance with those same
principles. Consideration should ordinarily be given at the time of a scheduling conference
under Rule 16(b) as to enlargements or reductions in the number of depositions, eliminating
the need for special motions.

A deposition under Rule 30(b)(6) should, for purposes of this limit, be treated as a
single deposition even though more than one person may be designated to testify.

In multi-party cases, the parties on any side are expected to confer and agree as to
which depositions are most needed, given the presumptive limit on number of depositions
they can take without leave of court. If these disputes cannot be amicably resolved, the
court can be requested to resolve the dispute or permit additional depositions.

Paragraph (2)(B) is new. It requires leave of court if any witness is to be deposed in
the action more than once. This requirement does not apply when a deposition is
temporarily recessed for convenience of counsel or the deponent, or to enable additional
materials to be gathered before resuming the deposition.

Paragraph (2)(C) revises the second sentence of the former subdivision (a) as to when
depositions may be taken. Consistent with the changes made in Rule 26(d), delaying the
commencement of formal discovery until after exchange of initial disclosure statements, the
rule requires leave of court if a deposition is to be taken before that time (except when a
witness is about to leave the country.
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Subdivision (b). The primary change in subdivision (b) is that parties will be
authorized to record deposition testimony by nonstenographic means without having to first
obtain permission of the court or agreement from other counsel.

Former subdivision (b)(2) is partly relocated in subdivision (a)(2)(C) of this rule. The
latter two sentences of the first paragraph are delel xl because they are redundant to Rules
11 and 26(g) as revised in 1983. The second paragraph of the former subdivision (b)(2),
relating to use of depositions at trial where a party was unable to obtain counsel in time for
an accelerated deposition, is relocated in Rule 32.

New paragraph (2) confers on the party taking the deposition the choice of means of
recording, without the need to obtain court approval for one taken by other than
stenographic means. A party choosing to record a deposition only by videotape or
audiotape should do so with the knowledge that a transcript will be required by Rule
26(a)(3)(B) and Rule 32(c) if the deposition is later to be offered as evidence at trial or on
a dispositive motion under Rule 56. Other parties may, at their own expense, arrange for
other means of recording in addition to that specified by the party taking the deposition.
Objections to the nonstenographic recording of a deposition, when warranted by the
circumstances, can be presented to the court under Rule 26(c).

Paragraph (3) provides that other parties may arrange, at their own expense, for the
recording of a deposition by a means (stenographic, visual, or sound) in addition to the
means designated by the person noticing the deposition. The former provisions of this
paragraph, relating to the court's power to change the date of a deposition, have been
eliminated as redundant in view of Rule 26(c)(2).

Revised paragraph (4) requires that non-stenographic recording of a deposition be
made by an officer authorized under Rule 28 and contains provisions designed to provide
basic safeguards to assure the utility and integrity of the record.

Paragraph (7) is revised to authorize the taking of a deposition not only by telephone
but also by other remote electronic means, such as satellite television, when agreed to by
the parties or authorized by the court.

Subdivision W. Minor changes are made in this subdivision to reflect those made in
subdivision (b). In addition, the revision addresses the recurring problem as to who may be
present at a deposition. Courts have disagreed as to whether other potential witnesses
should be excluded from depositions through invocation of Rule 615 of the evidence rules
or only when ordered under Rule 26(c)(5). The revision provides that other witnesses are
not automatically excluded from a deposition simply by the request of a party. Exclusion,
however, could be ordered under Rule 26(c)(5).

SubdivisiQn (d). Paragraph (1) is added to this subdivision to create a presumptive
limit of one working day—six hours of actual examination--on the length of depositions. The
rule explicitly authorizes the court to impose the cost resulting from obstructive tactics that
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unreasonably prolong a deposition on the person engaged in such obstruction. This sanction

may be imposed on a non-party witness as well as a party or attorney, but is otherwise

congruent with Rule 26(g).

The rule authorizes longer depositions when justified under the principles stated in

Rule 26(b)(2). In appropriate cases such authorizations would be included in the scheduling

order entered under Rule 16(b). The parties are also permitted—and expected--to agree to

longer depositions, as when, during the taking of a deposition, it becomes clear that some

additional examination is needed.

Six hours should be sufficient time for most depositions--if counsel exercise judgment

and selectivity in their examination. Experience in courts that have imposed such limits by
local rule or order demonstrates that, when a deponent is to be examined by more than one

party, counsel can usually agree on an equitable allocation of the time permitted._

The presumptive limit on duration applies even when a party is deposing an
opponent's expert, given the advance disclosure required under Rule 26(a)(2)(A).

New paragraph (1) authorizes appropriate sanctions not only when a deposition is
unreasonably prolonged, but also when an attorney engages in other practices that
improperly frustrate the fair examination of the deponent. For example, instructions to a
deponent not to answer (except to assert privileges, to claim protection of work product
materials, to prevent inquiry into matters precluded by the court through an order under
Rule 26(c)(4), or to suspend a deposition in order to file a motion under paragraph (2)) are
ordinarily improper, as are_ suggegions on how a question should be answered (whether
directly or through "speaking objections"). In general, counsel should not engage in any
conduct during a deposition that would not be allowed in the presence of a judicial officer.
They should limit any objections to those that are well founded and necessary for protection
of the interest of a party or deponent, bearing in mind that most objections are preserved
and need be interposed at the deposition only with respect to the form of a question, the
responsiveness of an answer, or to protect privileged information. The refusal of an attorney
to agree with other counsel on a fair apportionment of the time allowed for examination of
the deponent is also subject to sanctions as a practice frustrating conduct of the deposition.

Subdivision (e). Various changes are made in this subdivision to reduce problems
sometimes encountered when depositions are taken by stenographic means. Reporters
frequently have difficulties obtaining signatures--and return of depositions--from deponents.
Under the revision pre-filing review by the deponent is required only if requested before the
deposition is completed. If review is requested, the deponent will be allowed 30 days to
review the transcript or recording and to indicate any changes in form or substance.
Signature of the deponent will be required only if review is requested and changes are
made.

Subdivision (0. Minor changes are made in this subdivision to reflect those made in
subdivision (b). In courts which direct that depositions not be automatically filed, the



10

11

12

13

14

15

16

17

FEDERAL RULES OF CIVIL PROCEDURE 45

reporter can transmit it to the attorney taking the deposition or ordering the transcript),
who then becomes custodian for the court of the original recording of the deposition.
Pursuant to subdivision (0(2), as under the prior rule, any other party is entitled to secure
a copy of the deposition from the officer designated to _take the deposition; accordingly,
unless ordered or agreed, the officer must retain a copy of the recording or the stenographic
notes

Rule 31. Depositions Upon Written Questions

S lying Questions; Notice.

fl ny party may take the testimony

of any person, including a party, by deposition upon written questions  without

leave of court except as provided in paragraph (2). The attendance of witnesses

may be compelled by the use of subpoena as provided in Rule 45. Th

(2) Leave  of court, which shall be granted to the extent consistent with the

principles stated in Rule 26(b)(2), must be obtained if the person to be examined

isconfined in prison or if. without the written stipulation of the parties,

(A) a proposed deposition, if taken, would result in more than ten

depositions being taken under this rule or Rule 30 by the plaintiffs, or by

the defendants. or by third-party defendants.,

(B) the person to be examined has already been deposed in the case: 

Rule 26(d). 

take he im- •ecifi d in
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18 (3) A party desiring to take a deposition upon written questions shall serve

19 them upon every other party with a notice stating (1) the name and address of

20 the person who is to answer them, if known, and if the name is not known, a

21 general description sufficient to identify the person or the particular class or

22 group to which the person belongs, and (2) the name or descriptive title and

23 address of the officer before whom the deposition is to be taken. A deposition

24 upon written questions may be taken of a public or private corporation or a

25 partnership or association or governmental agency in accordance with the

26 provisions of Rule 30(b)(6).

27 (4)  Within nu days after the notice and written questions are served, a

28

29

30

31

32

33 * * * *

party may serve cross questions upon all other parties. Within 407 days after

being served with cross questions, a party may serve redirect questions upon all

other parties. Within 407 days after being served with redirect questions, a party

may serve recross questions upon all other parties. The court may for cause

shown enlarge or shorten the time.

COMMITTEE NOTES

Subdivision (a). The first paragraph of subdivision (a) is divided into two
subparagraphs, with provisions comparable to those made in the revision of Rule 30.
Changes are made in the former third paragraph, numbered in the revision as paragraph (4),
to reduce the total time for developing cross-examination, redirect, and recross questions
from 50 days to 28 days.

Rule 32. Use of Depositions in Court Proceedings

) Use of Depositions.
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( ) The deposition of a witness, whether or not a party, may be used by

any party for any purpose if the court finds:

(A) that the witness is dead; or

(B) that the witness is at a greater distance than 100 miles from the

place of trial or hearing, or is out of the United States, unless it appears

that the absence of the witness was procured by the party offering the

deposition; o

10 (C) that the witness is unable to attend or testify because of age,

11 illness, infirmity, or imprisonment; or

12 (D) that the witness was deposed under Rule 26(b)(4); or

13 (DE) • that the party offering the deposition has been unable to

14 procure the attendance of the witness by subpoena; or

15 (ED upon application and notice, that such exceptional

16 circumstances exist as to make it desirable, in the interest of justice and

17 with due regard to the importance of presenting the testimony of witnesses

18 orally in open court, to allow the deposition to be used.

19 A deposition taken without leave of court pursuant to a notice under Rule

20 30(a)(2)(C) shall not be used against a party who demonstrates that. when served 

21 with the notice, it was unable through the exercise of diligence to obtain counsel 

22 to represe t it at the taking of the deposition; nor shall a deposition be used 

23 against a party whQ. having received less than 11 days notice of the deposition,

24 bas promptiy uponjeceiving such notice filed a motion for a protective order
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25 under Rule 26(c)(2) requesting that the deposition not be held or be held at a

26 different time or place and such motion is still pending at the time the

27 deposition is held. 

28 * * * *

29 Id Form of Presentation. Except as otherwise directed  by the court, a party

30 _offering deposition testimony pursuant to this rule may offer it in stenographic 

31 nonstenographic form but if offering it in nonstenographic form, shall also provide the

32 court with a transcript of the portions so offered. On request of any party in a case 

33 tried before a jury, deposition testimony offered other than for impeachment purposes 

34 shall be presented in nonstenographic form, if available, unless the court for good 

35 caw orders otherwise. 

36 * * * *

37 * * *

COMMITTEE NOTES

Subdivision (a). Subdivision (a)(3) is amended to permit use of the deposition of
experts without having to establish their unavailability to testify in person. At the present
time, depositions of treating physicians are routinely used without accounting for their
unavailability. Under revised Rule 26, depositions of experts will ordinarily be taken only
if adverse parties have been provided in advance with a detailed written report from the
expert; and under revised Rule 30 any party can have a deposition taken by video-tape.
With these protections, there is no reason why a party should be forced to bear the
additional expense of having the deposed expert testify in person at trial.

The last sentence of the revised rule not only includes the substance of the provisions
formerly contained in the second paragraph of Rule 30(b)(2), but adds a provision dealing
with the situation when a party, receiving minimal notice of a proposed deposition, is unable
to obtain a court ruling on its motion for a protective order seeking to delay or change the
place of the deposition. Ordinarily a party does not obtain protection merely by the filing
of a motion for a protective order under Rule 26(c); any protection is dependent upon the
court's ruling. Under the revision, a p...:ty receiving less than 11 days notice of a deposition
can, provided its motion for a protective order is filed promptly and with good cause, be
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spared the risk of nonattendance at the deposition held before its motion is ruled upon.
Inclusion of this provision is not intended to signify that 11 days' notice is the minimum
advance notice for all depositions or that greater than 11 days should necessarily be deemed
as sufficient in all situations.

Subdivision (c). This new subdivision, inserted at the location of a subdivision
previously abrogated, is included in view of the increased opportunities for video-recording
and audio-recording of-depositions under revised Rule 30(b). Under this rule a party may
offer deposition testimony in any of the forms authorized under Rule 30(b) but, if offering
it in a nonstenographic form, must provide the court with a transcript of the portions so
offered. On request of any party in a jury trial, deposition testimony offered other than for
impeachment purposes is to be presented in a nonstenographic form if available, unless the
court directs otherwise. Note that under Rule 26(a)(3)(B) a party expecting to use
nonstenographic deposition testimony as substantive evidence is required to provide other
parties with a transcript in advance of trial.

Rule 33. Interrogatories to Parties

(a) Availabilitn—Preeedures—fer—Use. Without leave of court or written

stipulation, a.Any party may serve upon any other party written interrogatories not

exceeding 15 in number including all subparts, to be answered by the party served or,

if the party served is a public or private corporation or a partnership or association or

governmental agency, by any officer or agent, who shall furnish such information as

is available 'to the party.  Leave to serve additional interrogatories shall be granted to 

the extent consistent with the principles of Rule 26(b)(2). Without leave of court or

written stipulation. iInterrogatories mayrwithout-leave-ef-eaufh not be served-upon

before the time specified in

Rile 26(d).

Answers and Objections. 

jfl Each interrogatory shall be answered separately and fully in writing
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14 under oath, unless it is objected to, in which event  the objecting party shall state

15 the reasons for objection shall-be-stated-in-liett-af-a-aaswep and shall answer

16 to the extent the interrogatory is not objectionable.

17 12), The answers are to be signed by the person making them, and the

18 objections signed by the attorney making them.

19 al The party upon whom the interrogatories have been served shall serve

20 a copy of the answers, and objections if any, within 30 days after the service o

21 the interrogatories,

22

23 The-court-May-allow-aA shorter or longer time may be directed by the court or,

in the absence of such an order. agreed to in writing by the parties.

25 141 Al! grounds for an objection to an interrogatory shall be stated with 

26 specificity, Any ground not stated in a timely objection is waived witless the

27 failure to object is excused by the court for good cause shown. 

28

29 Rule 37(a) with respect to any objection to or other failure to answer an

30 interrogatory.

31 (bs) Scope; Use at Trial. Interrogatories may relate to any matters which can

32 be inquired into under Rule 26(b)41), and the answers may be used to the extent

33 permitted by the rules of evidence.

34 An interrogatory otherwise proper is not necessarily objectionable merely

35 because an answer to the interrogatory involves an opinion or contention that relates

36 to fact or the application of law to fact, but the court may order that such an

la The party submitting the interrogatories may move for an order under
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37 interrogatory -need not be answered until after designated discovery has been

38 completed or until a pre-trial conference or other later time.

39 (e..) Option to Produce Business Records.

COMMII ILE NOTES

Purpose of Revision. The purpose of this revision is to reduce the frequency and
increase the efficiency of interrogatory practice. The revision is based on experience with
local rules. To facilitate reference, subdivision (a) is divided into two paragraphs.

Subdivision (a). Revision of this subdivision limits interrogatory practice. Because
Rule 26(a)(1)-(3) requires disclosure of much of the information previously obtained by this
form of discovery, there should be less occasion to use it. Experience in over half of the
district courts has confirmed that limitations on the number of interrogatories are useful and
manageable. Moreover, because the device can be costly and may be used as a means of
harassment, it is desirable to subject its use to the control of the court consistent with the
principles stated in Rule 26(b)(2).

Each party is allowed to serve 15 interrogatories, but must secure leave of court or
a stipulation from the opposing party) to serve a larger number. Parties cannot evade this
presumptive limitation by using "subparts" seeking discrete information. As with the number
of depositions authorized by Rule 30, leave to pursue additional discovery is to be allowed
when consistent with Rule 26(b)(2). The aim is not to prevent needed discovery, but to
provide judicial scrutiny before parties make potentially excessive use of this discovery. In
many cases it will be appropriate for the court to permit a larger number of interrogatories
in the scheduling order entered under Rule 16(b).

Unless leave of court is obtained, interrogatories may not be served unless the
requesting party has made its initial disclosures under Rule 26(a)(1), nor, prior to the time
that such disclosures have been made, or are due, from the opposing party.

When a case with outstanding interrogatories exceeding the number permitted by this
rule is removed to federal court, the interrogating party must seek leave allowing the
additional interrogatories, specify which fifteen are to be answered, or resubmit
interrogatories that comply with the rule. See Rule 81(c), providing that these rules govern
procedures after removal.

Subdivision (b). A separate subdivision is made of the former second paragraph of
subdivision (a). Language is added to paragraph (1) of this subdivision to emphasize the
duty of the responding party to provide full answers to the extent not objectionable. If, for
example, an interrogatory seeking information about numerous facilities or products is
deemed objectionable, but an interrogatory seeking information about a lesser number of
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facilities or products would not have been objectionable, the interrogatory should be
answered with respect to the latter even though an objection is raised as to the balance of
the facilities or products. Similarly, the fact that additional time may be needed to respond
to some questions (or to some aspects of questions) should not justify a delay in responding
to those questions or other aspects of questions) that can be answered within the prescrity,.?
time.

Paragraph (4) is added to make clear that objections must be specifically justified, and
that unstated or untimely grounds for objection ordinarily are waived. Note also the
provisions of revised Rule 26(b)(5) which require a responding party to indicate when it is
withholding information under a claim of privilege or as trial preparation materials.

These provisions should be read in light of Rule 26(g) authorizing the court to impose
sanctions on a party and attorney making an unfounded objection to an interrogatory.

Rule 34. Production of Documents and Things and Entry Upon Land for Inspection and
Other Purposes

) Procedure.

The request shall set forth the

items to be inspected either by individual item or by category, and describe each item

and category with reasonable particularity. The request shall specify a reasonable

ime, place, and manner of making the inspection and performing the related acts.

Without leave of court or written stipulation, a request may not be served before the

time specified in Rule 260). 

10 The party upon whom the request is served shall serve a written response within

11 30 days after the service of the reques

12 within45-4ays-aftef-6eFviee-ef-the-summens-

13 shorter or longer time  may be directed by the court or. in the
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14 absence of such an order, agreed to in writing by the parties. The response shall state,

15 with respect to each item or category, that inspection and related activities will be

16 permitted as requested, unless the request is objected to, in which event the reasons

17 for the objection shall be stated. If objection is made to part of an item or category,

18 the part shall be specified and inspection permitted of the remaining parts. The party

19 submitting the request may move for an order under Rule 37(a) with respect to any

20 objection to or other failure to respond to the request or any part thereof, or any

21 failure to permit inspection as requested.

22 A party who produces documents for inspection shall produce them as they are

23 kept in the usual course of business or shall organize and label them to correspond

24 with the categories in the request.

25 * * *

COMMI1 LEE NOTES

The rule is revised to reflect the change made by Rule 26(d), preventing a party from
seeking formal discovery from another party until it has made the disclosures required by
Rule 26(a)(1) and such disclosures have been made by, or are due from, the other party.
Also, like a change made in Rule 33, the rule is modified to make clear that, if a request
for production is objectionable only in part, production should be afforded with respect to
the unobjectionable portions.

Rule 36. Requests for Admission

(a) Request for Admission. A party may serve upon any other party a written

request for the admission, for purposes of the pending action only, of the truth of any

matters within the scope of Rule 26(b).i1 set forth in the request that relate to

statements or opinions of fact or of the application of law to fact, including the
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genuineness of any documents described in the request. Copies of documents shall be

served with the request unless they have been or are otherwise furnished or made

available for inspection and copying.

Without leave

10 of .court or written stipulation, requests for admission may not be served _before the

11 time specified in Rule 26(d). 

12 Each matter of which an admission is requested shall be separately set forth.

13 The matter is admitted unless, within 30 days after service of the request, or within

14 such shorter or longer time as the court may allow or as the parties may agree to in 

15 wrijing, the party to whom the request is directed serves upon the party requesting the

16 admission a written answer or objection addressed to the matter, signed by the party

17 or by the party's attorney,

18 -ation-of-45-days-aftef

19 If objection is made the

20 reasons therefor shall be stated. The answer shall specifically deny the matter or set

21 forth in detail the reasons why the answering party cannot truthfully admit or deny the

22 matter. A denial shall fairly meet the substance of the requested admission, and when

23 good faith requires that a party qualify an answer or deny only a part of the matter of

24 which an admission is requested, the party shall specify so much of it as is true and

25 qualify or deny the remainder. An answering party may not give lack of information

26 or knowledge as a reason for failure to admit or deny unless the party states that the

27 party has made reasonable inquiry and that the information known or readily
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28 obtainable by the party is insufficient to enable the party to admit or deny. A party

29 who considers that a matter of which an admission has been requested presents a

30 genuine issue for trial may not, on that ground alone, object to the request; the party

31 may, subject to the provisions of Rule 37(c), deny the matter or set forth reasons why

32 the party cannot admit or deny it,

33 * * * *

34 * * * *

COMMI1 thE NOTES

The rule is revised to reflect the change made by Rule 26(d), preventing a party from
seeking formal discovery from another party until it has made the disclosures required by
Rule 26(a)(1) and such disclosures have been made by, or are due from, the other party.

10

11

Rule 37. -Failure to Make Disclosure or Cooperate in Discovery: Sanctions

(a) Motion For Order Compelling Disclosure or Discovery. A party, upon

reasonable notice to other parties and al, persons affected thereby, may apply for an

order compelling disclosure or discovery as follows:

) Appropriate Court. An application for an order to a party may-31a

be made to the court in which the action is pending,

application for an order to a person who is not a party shall be made

to the court in the district where the-deposition-kr-Win-taken discovery is being,

or is to be. taken.

(2) Motion.

IA). If a party fails to make a disclosure required by Rule 26(a), any
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

6

27

28

29

30

31

32

33

34

other party may movelQ_col_pn e disclosure and for appropriate sanctions. 

The motion shall be accompanied k a certification that the movant in

good faith has conferred or attempted to confer with the party not making

h cl re in n eff.rt to e ure h  disclosure without court action. 

If a deponent fails to answer a question propounded or

submitted under Rules 30 or 31, or a corporation or other entity fails to

make a designation under Rule 30(b)(6) or 31(a), or a party fails to answer

an interrogatory submitted under Rule 33, or if a party, in response to a

request for inspection submitted under Rule 34, fails to respond that

inspection will be permitted as requested or fails to permit inspection as

requested, the discovering party may move for an order compelling an

answer, or a designation, or an order compelling inspection in accordance

with the request  The motion shall be accompanied by a certification that 

the movant in good faith has conferred or attempted to confer with the

person or party failing to make the discovery in an effort to secure the 

information or material without court action. When taking a deposition on

oral examination, the proponent of the question may complete or adjourn

the examination before applying for an order.

(3) Evasive or Incomplete  Disclosure, Answer, or Response. For purposes

of this subdivision an evasive or incomplete  disclosure.  answer, or response is to
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be treated as a failure to disclose,  answer, or respond.

(4) Amar-d-of-Expenses-of-Motion and Sanctions.

14,), If the motion is granted or if the disclosure or requested

discovery is provided after the motion was filed, the court shall, after

39 affording an opportunity to be heard.  require the party or

40

41

42

43

44

45

46

47

48

49

50

51

52 require the moving party or the attorney advising the motion or both of

53 them to pay to the party or deponent who opposed the motion the

54 reasonable expenses incurred in opposing the motion, including attorney's

55 fees, unless the court finds that the making of the motion was substantially

56 justified or that other circumstances make an award of expenses unjust.

57 (C) If the motion is granted in part and denied in part, the court

deponent whose conduct necessitated the motion or the party or attorney

advising such conduct or both of !hern to pay to the moving party the

reasonable expenses incurred m-elotainifig-the-er-der making the motion,

including attorney's fees, unless the court finds that the  motion was filed 

without the movant's first making a good faith effort to obtain the

disclosure or discovery without court action, or that the eppesitieft-to-the

motion—opposing party's nondixlosure. response, or objection  was

substantially justified., or that other circumstances make an award o

expenses unjust.

(B) If the motion is denied, the court may make such protective

order as it would have been empowered to make on a motion under Rule 

26(c) and 'tall, after affording an opportunity for-hearringr o be hear
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58

59 on _a motion under Rule 26(c) and may, after affording  an opportunity to

60 be heard, apportion the reasonable expenses incurred in relation to the

61 motion among the parties and persons in a just manner,

62

63

64 19_,Admit.

65 ill A •ar that without sub

66

67

68

69

70

71 thereof, the court. on motion after affording an opportunity to be heard. may

72 impose other appropriate sanctions. which, in addition to requiring payment of

73 reasonable expenses including attorney's fees caused by the failure, may preclude 

74 the party from conducting discovery and may include any of actions authorized 

75

76 it If a party fails to admit the genuineness of any document or the truth

77 of any matter as requested under Rule 36, and if the party requesting the

78 admissions thereafter proves the genuineness of the document or the truth of the

79 matter, the requetang party may apply to the court for an order requiring the

80 other party to p_ay the reasonable expenses incurred in making that proof,

FEDERAL RULES OF CIVIL PROCEDURE

(c) Expenses-en-Failure to  Disclose; False or Misleading Disclosure; Refusal 

tantial 'ustificati n fail to d o e

may make such protective order as it would have been empowered to make

information as required by Rule 26(a) or 26(e)(1) shall not, unless such failure

is harmless, be permitted to present as substantive evidence at trial or on a

motion under Rule 56 any evidence not so disclosed, and, if such evidence is

presented by an adverse party, the adverse party shall be permitte;, to disclose

at the trial or hearing the fact of such failure to disclose. In addition or in lieu

under subparagraphs (A), (13). and (C) of subdivision (b)(2) of this nil
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81

82

83 (213) the admission sought was of no substantial importance, o 4 ) the party

84

85

86 (d) Failure of Party to Attend at 0

87 Interrogatories or Respond to Request for Inspection. If a party or an officer,

88 director, or managing agent of a party or a person designated under Rule 30(b)(6) or

89

90

91

92

93

94

95

96 of subdivision (b)(2) of this rule. Any motion specifyinga failure under clauses2

97 (5) shall be, accompanied by a certification that the movant in good faith has conferred

98 or attempted_lpsonfer with the party failing to answer or respond in an effort to

99 obtain such answer or response without court action. In lieu of any order or in

100 addition thereto, the court shall require the party failing to act or the attorney advising

101 that party or both to pay the reasonable expenses, including attorney's fees, caused by

102 the failure unless the court finds that the failure was substantially justified or that

103 other circumstances make an award of expenses unjust.

including reasonable attorney's fees, The court shall make the order unless it

finds that (1A) the request was held objectionable pursuant to Rule 36(a), o

failing to admit had reasonable ground to believe that the party might prevail on

the matter, or (4D) there was other good reason for the failure o adrni

Deposition or Serve Answers to

31(a) to testify on behalf of a party fails (1) to appear before the officer who is to take

the deposition, after being served with a proper notice, or (2) to serve answers or

objections to interrogatories submitted under Rule 33, after proper service of the

interrogatories, or (3) to serve a written response to a request for inspection submitted

under Rule 34, after proper service of the request, the court in which the action is

pending on motion may make such orders in regard to the failure as are just, and

among others it may take any action authorized under paragraphs (A), (B), and (C)
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104 The failure to act described in this subdivision may not be excused on the ground

105 that the discovery sought is objectionable unless the party failing to act has pplied

106 pending a motion  for a protective order as provided by Rule 26(c).

107

108

109

110

111

112

iiing-of-ft-Distove PlantjAbrogatedi If

COMM11 ILE NOTES

Subdivision (a). This subdivision is revised to reflect the revision of Rule 26(
requiring disclosure of matters without a discovery request.

Pursuant to new subdivision (a)(2)(A), a party dissatisfied with the disclosure made
by an opposing party may under this rule move for an order to compel disclosure. In
providing for such a motion, the revised rule parallels the provisions of the former rule
dealing with failures to answer particular interrogatories. Such a motion may be needed
when the information to be disclosed might be helpful to the party seeking the disclosure
but not to the party required to make the disclosure. If the party required to make the
disclosure would need the material to support its own contentions, the more effective
enforcement of the disclosure requirement will be to exclude the evidence not timely
disclosed, as provided in subdivision (c)(1) of this revised rule.

Language is included in the new paragraph and added to the subparagraph (B) that
requires litigants to seek to resolve discovery disputes by informal means without court
action before filing a motion with the court. This requirement is based on successful
experience with local rules of court promulgated pursuant to Rule 83.

The last sentence of paragraph (2) is moved into paragraph (4), where it more logically
belongs.

Under revised paragraph (3), evasive or incomplete disclosures and responses to
interrogatories and production requests are treated as failures to disclose or respond.
TAterrogatories and requests for production should not be read or interpreted in an
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artificially restrictive or hypertechnical manner to avoid disclosure of information fairly
covered by the discovery request, and to do so is subject to appropriate sanctions under this
subdivision.

Revised paragraph (4) is divided into three subparagraphs for ease of reference, and
in each the phrase "after opportunity for hearing" is changed to "after affording an
opportunity to be heard" to make it clearer that the court can consider such questions on
written submissions as well as on oral hearings.

Subparagraph (A) is revised to cover the situation where information that should have
been produced without a motion to compel is produced after the motion is filed but before
it is brought on for hearing. The rule also is revised to provide that a party should not be
awarded its expenses for filing a motion that could have been avoided by conferring with
opposing counsel.

Subparagraph (C) is revised to include the provision that formerly was contained in
subdivision (a)(2) and to include the same requirement of an opportunity to be heard that
is specified in subparagraphs (A) and (B).

Subdivision (c). This subdivision is amended to provide sanctions for failure to make
a disclosure required by Rule 26(a) without need for a motion under subdivision (a)(2)(A).

Paragraph (1) requires exclusion as substantive evidence of material that, without
substantial justification, is not disclosed as required by Rule 26(a) and 26(e)(1). This
automatic sanction provides a strong inducement for disclosure of material that the
disclosing party would expect to use, whether at trial or on motion under Rule 56. As
disclosure cf evidence offered solely for impeachment purposes is not required under those
rules, this preclusion sanction likewise does not apply to that evidere.

Limiting the automatic sanction to violations "without substantial justification," coupled
with the exception for violations that are "harmless," is needed to avoid unduly harsh
penalties in a variety of situations: e.g., the inadvertent omission from a Rule 26(a)(1)(A)
disclosure of the name of a key witness known to all parties; the failure to list as a trial
witness a person so listed by another party; the lack of knowledge of a pro se litigant of the
requirement to make disclosures. In the latter situation, however, exclusion would be proper
if the requirement for disclosure had been called to the litigant's attention by either the
court or another party.

Preclusion of evidence is not an effective incentive to compel disclosure of material
that, being supportive of the position of the opposing party, might advantageously be
concealed by the disclosing party. However, the rule permits an opposing party, who
discovers and introduces such undisclosed evidence, to make known to the jury the fact of
the nondisclosure, enabling an argument similar to that of spoliation of evidence. In
addition, by cross-reference to the sanctions under subdivision (b)(2), the rule provides the
court with a full range of alternative sanctions such as declaring specified facts to be
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established or preventing contradictory evidence—that, though not self-executing, can be
imposed when found to be warranted after a hearing.

Subdivision (d). This subdivision is ; evised to require that, where a party fails to file
any response to interrogatories or a Rule 34 request, the discovering party should informally
seek to obtain such responses before filing a motion for sanctions.

The last sentence of this subdivision is revised to clarify that it is the pendency of a
motion for protective order that may be urged as an excuse for a violation of subdivision
(d). If a party's motion has been denied, the party cannot argue that its subsequent failure
to comply would be justified. In this connection, it should be noted that the filing of a
motion under Rule 26(c) is not self-executing--the relief authorized under that rule depends
on obtaining the court's order to that effect.

Subdivision (g). This subdivision is deleted in light of the abrogation of Rule 26(f).

Rule 43. Taking of Testimony

(a) Form. In all trials the testimony of witnesses shall be taken orally in open

court, unless otherwise provided by an Act of Congress or by these rules, the Federal

Rules of Evidence, or other rules adopted by the Supreme Court  Subject to the right 

of cross-examination, the court. in a nonjury trial. may permit or require that the direct

examination of a witness, or a portion thereof. be presented through adoption by the

ness of an affidavit signed by the vvi nes a written statement or report prepared 

by the witness. or a depositi •ri of the witness. The contents thereof are admissible to 

the same extent as if the witness testified orally with respect thereto. 

commn ICE NOTES

Rule 43 is revised to dispel any doubts as to the power of the court under Rule 611(a)
of the Federal Rules of Evidence to permit or require in appropriate circumstances that the
direct examination of a witness, or a portion thereof, be presented in the form of an
affidavit signed by the witness, a written statement or report prepared by the witness, or a
deposition of the witness. Presentation of direct testimony in this manner can greatly
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expedite trial and may make the testimony more understandable without sacrifice to the
benefits of the adversarial system, since the witness will be subject to cross-examination in
the traditional manner with respect to the written statement.

This procedure is not appropriate for all cases or for all witnesses. The amendment
applies only in nonjury cases, and even in such cases the primary usage will be with expert
testimony or with "background" testimony from lay witnesses concerning matters not in
substantial dispute.

The revision of Rule 43 is not intended to limit by implication the powers of the court
under Rule 611(a) of the Federal Rules of Evidence, such as having a witness testify in a
narrative fashion rather than in question-and-answer form.

Rule 54. Judgments Costs

(d) Costs Attorneys' Fees.

ill Costs Other than Attorneys' Fees. Except when express provision

therefor is made either in a statute of the United States or in these rules, costs

other than attorneys' fees shall be allowed as of course to the prevailing party

unless the court otherwise directs; but costs against the United States, its officers,

and agencies shall be imposed only to the extent permitted by law. Such cGosts

may be taxed by the clerk on one day's notice. On motion served within 5 days

thereafter, the action of the clerk may be reviewed by the court.

DI Attorneys' Fees,

I,A1 Claims for attorneys' fees and related nontaxable expenses,

including fees sought wider Rule 11. 16, 26. or 37. and under 28 U.S.C. §

1927. shall be made by motion unless the substantive law governing the

action provides for the r covery of such fees as an element of damages to 
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be proved at trial.

(B) Unless otherwise provided by statute or directed by the court, 

17 the motion shall be filed and served not later than 14 days after entry of

18 judgment. shall specify the judgment and the statute, rule, or other grounds 

19

20

21

22

24

25

26

27

28

29

entitling the moving party to the award and shall state .the amount or

provide a fair estimate of the fees sought. If directed by the court, the

motion shall also disclose the terms of any agreement  with respect to fees 

t e aid for the services for which claiir is nade

(C) On request of a party or class member. the court shall arford an

opportunity for adversary submissions with respect to the motion in

accordance with Rule 43(e) or Rule 78. The court may determine issues 

of liability for fees before receiving submissions bearing on issues of

evaluation of services for which liability is imposed by the court. The order

shall set forth the court's findings and conclusions as provided in Rule

52(a) and shall be expressed in the form of a judgment as provided in Rule 

30

31 (D) By local rule the court may establish ) an appropriate schedule

32

33

34

35

36

7

by which the value of legal services performed in the district is ordinarily

to be measured, and (ii) special procedures by which issues relating to such 

fees may be resolved with() )31/trit.n__Lo_1 a dir n

the court may refer issues relating to the value of services to a special 

master under Rult_53 without regard to the provisions of subdivision (12)

thereof and may refer a motion for attorneys' fees to a magistrate judgt
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38 under Rule 72(b) as if a dispositive pretrial matter.

COMMII ILE NOT.ES

Subdivision (d). This revision adds paragraph (2) to this subdivision to provide for a
frequently recurring form of litigation not initially contemplated by the rules--disputes over
the amount of attorneys' fees to be awarded in the large number of actions in which
prevailing parties may be entitled to such awards. This revision seeks to harmonize and
clarify procedures that have been developed through case law and local rules, as well as
provide a mechanism by which through local rule a court could adopt schedules
presumptively specifying the prevailing current hourly rates for attorneys.

Paragraph (1). Former subdivision (d), providing for taxation of costs by the clerk,
renumbered as paragraph (1) and revised to exclude applications for attorney's fees.

Paragraph (2). This new paragraph establishes a procedure for presenting claims for
attorneys' fees. It applies alsc to requests for reimbursement of expenses not taxable as
costs to the extent recoverable under governing law. Cf. West Virginia Univ. Hosp. v. 
Casey, U.S. (1991) (expert witness fees not recoverable under 42 U.S.C. § 1988).
As noted in subparagraph (A), it does not apply to fees recoverable as an element of
damages, as when sought under the terms of a contract; such damages typically are to be
claimed in a pleading and may involve issues to be resolved by a jury.

Subparagraph (B) provides a deadline for motions for attorneys' fees--14 days after
final judgment unless the court specifies some other time. One purpose of this provision
is to assure that the opposing party is informed of the claim before the time for appeal has
elapsed. Prior law made no general provision for a time limit on claims for attorneys' fees.
White v, N.H. Dept, of Employment Security, 455 U.S. 445 (1982). In many nonjury cases
the co. will want to consider attorneys' fee issues immediately after rendering its judgment
on th4 :/lerits of the case. Note that the time for making claims is specifically stated in
some legislation, such as the Equal Access to Justice Act, 28 U.S.C. § 2412(d)(1)(B) (30-day
filing period).

The provisions of paragraph (2) apply in general to requests for fees as sanctions
authorized or mandated in the rules. In many circumstances such requests should be made
at or shortly after the time of the conduct complained of, and not be delayed until the
conclusion of the case. The 14-day period stated in subparagraph (B) should be understood
not as authorizing parties to delay such requests, but as establishing an outer limit for such
motions.

Prompt filing affords an opportunity for the court to resolve fee disputes shortly after
trial, while the services performed are freshly in mind. It also enables the court in
appropriate circumstances to make its ruling on a fee request in time for any appellate
review of this dispute to proceed at the same time as review on the merits.
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Filing a motion for fees under this subdivision does not affect the finality or-the
appealability of a judgment. If an appeal on the merits of the case is taken, the court may
rule on the claim for fees, may defer its ruling on the motion, or may deny the motion
without prejudice, directing under subdivision (d)(2)(B) a new period for filing after the
appeal has been resolved. A notice of appeal does not extend the time for filing a fee claim
based on the initial judgment, but the court under subdivision (d)(2)(B) may effectively
exteird the period by permitting claims to be filed after resolution of the appeal. A new
period for filing will automatically begin upon entry of a new judgment following a reversal
or remand by the appellate court.

The rule does not require that at the time of filing the motion be supported with the
evidentiary material bearing on the fees. This material must of course be submitted in due
course, according to such schedule as the court may direct in light of the circumstances of
the case. What is required t jle filing of a motion sufficient to alert the adversary and the
court that there is a claim for fees and the amount of such fees (or a fair estimate

If directed by the court, the moving party is also required to disclose any fee
agreement, including those between attorney and client, between attorneys sharing a fee to
be awarded, and between adversaries made in partial settlement of a dispute where the
settlement must be implemented by court action as may be required by Rules 23(e) and 23.1
or other like provisions. With respect to the fee arrangements requiring court-approval, the
court may also by local rule require disclosure immediately after such arrangements are
agreed to, E.g., Rule 5 of United States District Court for the Eastern District of New
York; cf, In re "Agent Orange" Product Liability Litigation (MDL 381), 611 F. Supp. 1452,
1464 (E.D.N.Y. 1985).

In the settlement of class actions resulting in a common fund from which fees will be
sought, courts have ordinarily required that claims for fees be presented in advance of
hearings to consider approval of the proposed settlement. The rule does not affect this

ke 'dice, as it permits the court to require submissions of fee claims in advance of entry of
judg.ent.

Subparagraph (C) assures the parties of an opportunity to make an appropriate
presentation with respect to issues involving the evaluation of legal services. In some cases,
an evidentiary hearing may be needed, but this is not required in every case. The amount
of time to be allowed for the preparation of submissions both in support of and in
opposition to awards should be tailored to the particular case.

The court is explicitly authorized to make a determination of the liability for fees
before receiving submissions by the parties bearing on the amount of an award. This course
may be appropriate in actions in which the liability issue is doubtful and the evaluation
issues are numerous and complex.

The court may order disclosure of additional information, such as that bearing on
prevailing local rates or on the appropriateness of particular services for which
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compensation is sought.

On rare occasion, the court may determine that discovery under Rules 26-37 would be
useful to the parties. Compare Rules Governing Section 2254 Cases in the U.S. District
Courts, Rule 6. See Note. Determining the Reasonableness of Attorneys' Fees--the
Discoverability of Billing Records, 64 B. U. L. Rev. 241 (1984). In complex fee disputes,
the court may use case management techniques to limit the scope of the dispute or to
facilitate the settlement of fee award disputes.

Fee awards should be made in the form of a judgment Lurder Rule 58 since such
awards are subject to review in the court of appeals. To facilitate review, the paragraph
provides that the award contain findings and conclusions in conformity with Rule 52(a
though in most cases this explanation could be quite brief.

Subparagraph (D) explicitly authorizes the court by local rule to establish procedures
facilitating the efficient and fair resolution of fee claims. Under Rule 83 such local rules
must be submitted to the judicial council of the circuit.

Clause (i) authorizes the court to establish by local rule a schedule of standard hourly
rates suitable for use when the substantive law governing fee awards requires consideration
of such rates. These rates are appropriately localized, the standards of value should be
uniform among the judges in any district, and a published standard should facilitate the
settlement of disputes involving the value of legal services performed. The schedule would
specify prevailing hourly rates (or ranges of rates) customarily charged within the district,
taking into account the experience of counsel and perhaps the type of litigation and other
factors. Such standards should be regularly reconsidered in light of experience and changing
circumstances. The parties would be permitted to show that hourly rates different from
those in the schedule would be appropriate in the circumstances of the case or, indeed, that
the substantive law does not require consideration of such rates.

Clause (ii) authorizes the court by local rule to establish special procedures for
resolving disputes regarding fee awards without extensive evidentiary hearings. Such a rule,
for example, might call for matters to be presented through affidavits, or might provide for
issuance of proposed findings by the court, which would deemed as accepted by the parties
unless objected to within a specified time.

Subparagraph (D) also explicitly permits, without need for a local rule, a judge to refer
issues regarding the amount of a fee award in a particular case to a master under Rule 53.
The district judge may designate a magistrate judge to act as a master for this purpose or
may refer a motion for attorneys' fees to a magistrate judge for proposed findings and
recommendations under Rule 72(b). This authorization eliminates any controversy as to
whether such references are permitted under Rule 53(b) as "matters of account and of
difficult computation of damages" and whether motions for attorneys' fees can be treated
as the equivalent of a dispositive pretrial matter that can be referred to a magistrate judge.
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Rule 56. Summary Judgment

(a) For--elaimafaCif Claims, Defenses, and Issues. A par

party's 'iavef-upefi-all-er

anfpar-t-tliefeof:  The court without a trial may enter summary judgment for or against

a claimant with respect to a claim, counterclaim, cross-claim or third-party claim,  may

summarily determine a defense_, or may summarily  determine an issue substantially

affecting but not wholly dispositive of a claim or defense if summary adjudication as 

10 to the claim, defense, or issue is warranted as a matter of law because of material facts 

11 not  genuinely in dispute. In it order. or by separate opinion, the court shall recite the

12 law and facts on which the summary adjudication is based.

13

14

15

16 of-any-part4hefeef-7

17

18 stipulated or admitte a le wh. ma  be adversely affected thereby or if. on

19 the basis of the relevant admissible eviden

20

21

22

(J)) Facts Not Genuinely In Dispute. A fact is not genuinely in dispute if it is

v ila le f entation

at ajrial. or, the demonstrated lack thereof, and the burden of production or

peuuasion and standards applicable thereto, a party would be entitled at trial to

favorable judgment or determination with respect there_to as a matter of law under



23 Rule 50. 
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(c) Motion and Proceedings Thereon. at least i0

25 days-beffa e the time fixed for the hearing. The adverse party priof-te44ie-flay--ef

26

27

28

29

30

31

32 may move for summary adjudication at any time after the other parties to be affected 

33 thereby have made an appearance in the case and have been afforded a reasonable

34 opportunity to discover relevant evidence pertinent thereto that is not in their

35

36

37

38

39 or determinati n u'ht and B recite in e aratel num

40 specific facts asserted to be not genuinely in dispute an,c1 on the basis of which 

41

42

vits. The ud 1-43e--f efed

enuirie iuc as4e-any

t---as-a-matter---ef-4aw;

red on the issue of

A par

possession or under their control Within 30 days after the motion is  served any other

party may serve and file a response thereto. 

(1) Without argument, the motion shall (A) describe the claims, defenses,

or issues as to which summary adjudication is warranted, specifying the judgment

ra•r h h

the jud rnernina  ion should be granted, citing the particular pages  sa•

gj,pjjjf stipulations adult i n in rr a 11‘,V

43 di ment ffidaw her material

45 which the party agrees that summary adjudication is warranted, spec fyi g with
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46

47

48

49

50

5

respect thereto the judgment or determination that should be entered (B)

indicate the extent to which the asserted facts recited in the motion are claimed 

to be false or in genuine dispute citing the particular pages or paragraphs of an- v

stipulations, admissions, interrogatory answers. depositions documents. affidavits, 

or other materials su o in that ontenti n and recit in se aratel

numbered paragraphs any additional facts that preclude summary adjudications

52 citing the materials evidencing such facts. To the extent a party does not timely

53

5

55

56

57

58

59

60

61

62

63

64

65

comply with clause (B) in challenging an asserted fact, it may be deemed to have

admitted such fact.

If a motion for summary adjudication or response thereto is based to

any extent on depositions, interrogatory answers, documents, affidavits or other

materials that have not been previously filed, the party shall append to its motion 

or response the pertinent portions of such materials. Only with leave of court 

may a party moving for summary adjudication supplement its supporting

material

Al Arguments supporting a party' contentions as to the controlling law

or the evidence respecting asserted facts shall be submitted by a separate,

memorandum at the time the party files its motion for summary adjudication or

,response thereto or at such other times as the court may permit or dirgct. 

(d) Case Not Fully Adjudicated on Motion. If on motion under this rule

66 judgment is not rendered upon the whole case or for all the relief asked and a trial

67 is necessary, the court

6
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69 out substantial-eent

70 may make an order specifying the

71 controlling law or the facts that

72 genuinely in dispute, including the extent to which liability or the amount of damages

73 or other relief is no —i-n—efifttfevefsy a dispute for trial, and directing such further

74 proceedings in the action as are just. Upon the trial of the action the facts so

75

76 Unless the order is modified by the court for good cause, the trial shall be conducted

77 in accordance with the law so specified and by treating the facts so specified as 

8 established. An order that does not adjudicate all claims with respect to all parties 

79 may be entered as a final judgment to the extent permitted by Rule 54(b).

80 (e) `-nieny;4Defense—RegitifedMatters to be 

81 Considered. nal-knew4edge7

82 shall set forth such facts as would be admissible in evidence, and shall show

83

84

85 be attached thereto or se

86

87

88 e, an

89

90

--tfial-.--If-the-adverse party
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In deciding whether an asserted fact is not

e the court shall consider ti.ulatisns admissions and to the

answers. and affidavits  to the

95 extent such evidence would be admissible if the deponent. person answering the

96 interrogatory, or affiant were testifying at trial and. with respect to an affidavit if i

97 affirmatively shows that the affiant would be competent to testify to the matters stated

98 therein; and (2) documentary evidence to the extent such evidence would, if

99 authenticated and shown to be an accurate copy of original documentJie admissible

100 tri 1 in the li ht ef ether evidence. A r

101 if verified only to the extent of allegations therein that are admitted by other parties.

102 Nptwithstanding the foregoing. the court s not required to consider evidentiary

103

104

105

106

107

108 court may fefuse-the-appliemien-fe

109 of proof may order a continuance to permit affidavits to be obtained or depositions

110 to be taken or discovery to be had., or may make such other order as is just.

111 (g) Mridavits-Made-in-Bad-Faith.coiiduct of Proceeding

ma rel u • on its own leadin s even

materials unless called to its attention pursuant to subdivision (c)(1) or (c)(2). 

(f) When Evidence Afridavits-afe-Unavailable. Should it appear from the

affidavits of a party opposing the a motion for summary adjudication  that the party

cannot for-refeelis

opposition good cause shown present materials needed to support that opposition, the

112

113

114

deny the motion, may permit an offer
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115

116

117 The cour ) may preclude, or specify the period for

118 filing4 motions for summary adjudication with respect to particular claims. defenses,

119 or issues: (2) may enlarge or shorten the time for responding to motions for summary

120 adjudication. after considering the opportunity for discovery and the time reasonably

121 needed to obtain or submit pertinent materials: (3) may on its own initiative direct the

122 parties to show cause within a reasonable period why specified facts should not be 

123 treated as not genuinely in dispute and why summary adjudication based thereon 

124 should not be entered: and (4) may conduct a hearing  to consider further arguments, 

125 rule on the admissibility of evidence, or receive oral testimony to clarify whether an

126 assert0 fact is genuinely in dispute. 

73

COMMItTEE NOTES

Purpose cif Revision. This revision is intended to enhance the utility of the summary
judgment procedure as a means to avoid the time and expense of discovery, preparation for
trial, and trial itself as to matters that, considering the evidence to be presented and
admitted at trial, can have but one outcome--while at the same time assuring that parties
are not deprived of a fair opportunity to show that a trial is needed to resolve such matters.

The current caption, "Summary Judgment" is retained. However, the revised rule, like
the former rule, also covers decisions that, by resolving only defenses or issues not
dispositive of a claim, are more properly viewed as "summary determinations." The text of
the revised rule adds language to clarify that it provides procedures for both types of
"summary adjudications."

In various parts the revision (1) eliminates ambiguities and inconsistencies within the
rule, (2) sets a single and consistent standard for determining when summary adjudication
is appropriate, (3) establishes national procedures to facilitate fair consideration of motions
for summary adjudication, and (4) addresses various gaps in the rule that have sometimes
frustrated its intended purposes.
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Subdivision (a). This subdivision combines the provisions previously contained in
subdivisions (a) and (b). It adds third-party claims to the list of claims subject to disposition
by summary judgment, but deletes (as surplusage) the specific reference to declaratory
judgments. The former provisions allowed motions for "summary judgment" as to "any part"
of a claim; the revision permits summary determination of an "issue substantially affecting
but not wholly dispositive" of a claim or defense--the point being that motions affecting only
part of a claim or defense should not be filed unless summary adjudication would have some
significant impact on discovery, trial, or settlement.

The revised language makes clear at the outset of the rule that summary adjudication--
whether as summary judgment or as a summary determination of a defense or issue--is
appropriate only when warranted as a matter of law, and not when it would involve deciding
genuine factual disputes. When so warranted, the judgment or determination may be
entered as to all affected parties, not just those who may have filed the motion or responses;
when the court has concluded as the result of one motion that certain facts are not
genuinely in dispute, there is no reason to require additional motions from other parties
whose rights depend on those facts. As with the prior rule, elimination of trial through
summary adjudication is not mandatory even when the standards of the rule are satisfied.

The court is directed to indicate the factual and legal basis if it grants summary
judgment or summarily determines a defense or issue. A lengthy recital is not required, but
a brief explanation is needed to inform the parties (and potentially an appellate court) what
are the critical facts not in genuine dispute, on the basis of which summary adjudication is
appropriate. The determination that a fact is not in genuine dispute is, when reviewed on
appeal, treated as a question of law.

Subdivision _(b). The standards stated in this subdivision for determining whether a
fact is genuinely in dispute are essentially those developed over time, culminating in Celotex
Corp. v. Catrett, 477 U.S. 317 (1986), and Anderson v, Liberty Lobby, Inc„ 477 U.S. 242
(1986). The rule clarifies that the obligation to consider only matters potentially admissible
at trial applies not just to affidavits, but also to other evidentiary materials submitted in
support of or opposition to summary adjudication. The rule adopts the standard prescribed
in revised rule 50 for judgments as a matter of law (formerly known as directed verdicts) in
jury trials to emphasize that, even in nonjury cases, the court is not permitted under Rule
56 to make credibility choices among conflicting items of evidence about which reasonable
persons might disagree.

Subdivision (c). Revised subdivision (c) provides a structure for presentation and
consideration of motions for summary adjudication, and should displace in large part the
numerous local rules spawned by deficiencies in the former rule. Adoption of this structure
is not intended to create procedural pitfalls to deprive parties of trial with respect to facts
in genuine dispute, but rather to provide a framework enabling the courts to discharge more
effectively their resi:onsibility in deciding whether such controversies exist.

A primary benefit of summary• adjudication is elimination of ultimately wasteful
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discovery and other preparation for trial. For this reason, early filing of a motion for
summary adjudication may be desirable in many cases. However, if a party will need to
obtain evidence from other persons in order to show that a fact is in genuine dispute, it
should have a reasonable opportunity for discovery respecting those matters before being
confronted with a motion for summary judgment or summary determination. It should also
have a sufficient time—ordinarily more than the 10 days specified in the prior rule--to
marshal and present its evidentiary materials to the court. The times specified in the
revised rule for filing motions for summary adjudication and responses to such motions
incorporate these principles.

Paragraphs (1) and (2) prescribe a format for motions for summary adjudication and
responses thereto. They are to be non-argumentative, for arguments are to be presented
in separate memorandums under paragraph (4). They must be specific, particularly with
respect to the facts asserted to be not in genuine dispute. They must provide a cross-
reference to the specific portions of any evidentiary materials relied upon to support a
contention that a fact is or is not in genuine dispute; failure to do so will, under revised
subdivision (e), relieve the court of the obligation to consider such materials.

Pertinent portions of evidentiary materials not previously filed must be attached to the
motion or response. As under the prior rule, a movant must obtain leave of court to
supplement its supporting materials because such late filing may prejudice other parties or
merit an extension of time for responses. The obligation to obtain leave of court applies
only to evidentiary materials, and not to memorandums and arguments filed under
paragraph (4).

The requirement that motions for summary adjudication contain cross-references to
evidentiary materials and be accompanied by pertinent portions of such materials not
previously filed is not, of course, applicable when the movant contends that there is no
admissible evidence to support a fact as to which another party has the burden of proof.
In such situations the motion should recite that there is no such evidentiary support for that
fact, and the opposing parties will have the obligation to cite and demonstrate in their
responses the existence of such evidence.

A response to a motion for summary adjudication—formally recognized for the first
time in this revision--can be filed by any party and can take several forms. In multiple-party
cases a party similarl!: situated to the movant may merely wish to adopt the position of the
movant in its response. The parties to be adversely affected by the judgment or
determination sought in the motion may agree that the asserted facts, or some of them, are
true but claim that, because of a different view regarding the controlling law, summary
judgment or summary determination in their favor is warranted. Frequently, of course, the
parties to be adversely affected by the judgment or determination sought in the motion will
oppose the grant of any summary adjudication, either because of a different view of the law
or because some of the asserted facts are believed to be false or at least in genuine dispute
or because there are additional facts rendering the asserted facts not dispositive of the
claim, defense, or issue. Subdivision (c)(2) is written to accommodate any of these
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possibilities. Of course, a party may also file a separate cross motion for summary
adjudication if there are other facts asserted to be not in genuine dispute on the basis of
which it is entitled to a favorable judgment or determination as a matter of law.

A party is not required to file a response to a summary adjudication motion. The
failure to make a timely response, however, may be deemed an admission of the asserted
facts specified in the motion (though not an admission as to the controlling law). If it
contests an asserted fact specified in the motion either because it is false or at least in
genuine dispute, the party must file a timely response that indicates the extent of
disagrrment with the movant's statement of the fact and provides reference to the
evidentiary materials supporting its position. Failure to do so may result in the fact being
deemed admitted for purposes of the pending action. As under Rule 36, if only a portion
of an asserted fact (or the precise wording of the fact) is denied, the responding party must
indicate the nature of the disagreement.

The substance of the last sentence of former subdivision (c), relating to partial
summary judgments on issues of liability, has been incorporated into the revision of
subdivision (d).

Subdivision (d). The revision provides that, when a court denies summary adjudication
in the form sought by a movant, it may—but is no longer required to--enter an order
specifying which facts are thereafter to be treated as established. The revision also permits
a court to enter rulings as to legal propositions to control further proceedings, subject to its
power to modify the ruling for good cause. Finally, the revision makes explicit that "partial
summary judgments" may be entered as final judgments to the extent permitted by Rule
54(4 Although not explicitly addressed in the rule, denial of summary adjudication is an
interlocutory order not subject to the law-of-the-case doctrine; and the court is not
precluded from reconsidering its ruling or considering a new motion, as may be appropriate
for example because of developments in the case or changes of law.

Confusion was caused by the reference in the former provisions to a "hearing on the
motion." While oral argument on a motion for summary adjudication is often desirable—and
is explicitly authorized in subdivision (g)(4)--the court is not precluded from considering
such motions solely on the basis of written submissions.

Subdivision (e). Implementing the principle stated in subdivision (b) that the court
should consider (in addition to facts stipulated or admitted) only matters that would be
admissible at trial, this subdivision prescribes rules for determining the potential
admissibility of materials submitted in support of or opposition to summary adjudication.
Facts are admitted for purposes of Rule 56 not only as provided in Rule 36, but also if
stated, acknowledged, or conceded by a party in pleadings, motions, or briefs, or in
statements when appearing before the court, as during a conference under Rule 16.

The admissibility of depositions, answers to interrogatories, and affidavits should be
determined as if the deponent, person answering interrogatories, or affiant were testifying
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in person, with the proviso that an affidavit must affirmatively show that the affiant would
be competent (e.g., have personal knowledge) to testify. For purposes of Rule 56 a
declaration under penalty of perjury signed in the manner authorized by 28 U.S.C. § 1746
should be treated the same as a notarized affidavit.

Independent authentication of documentary evidence is not required—submission of
the materials under the rule should be treated as sufficient authentication. Similarly,
independent evidence that the materials submitted are accurate copies of the originals is not
required. However, if other evidence would be required at trial to establish admissibility--
such as the foundation for business records--the party presenting such records should provide
the supporting evidence through deposition, interrogatory answers, or affidavits.
Voluminous data should, as permitted under Federal Rules of Evidence 1006, be submitted
by means of an affidavit summarizing the data and offering, if not previously provided,
access to the underlying data.

The last sentence in revised subdivision (e) provides that the court is required to
consider only the materials called to its attention by the parties. Subdivision (c)(1) and
(c)(2) impose a duty on the litigants to identify support for their contentions regarding the
evidence; this provision prevents a party from identifying a potential conflict in evidence for
the first time on appeal.

Subdivision (f). Extensions of time to oppose summary adjudication should be less
frequent than under former rule because of new restrictions as to when such motions can
be filed and the longer time allowed for the response. A request should be presented by
an affidavit which, under the revised rule, must reflect good cause for the inability to comply
with the stated time requirements. The revised rule also permits the court to accept an
offer of proof where a party is unable to procure supporting materials that would satisfy the
requirements of subdivision (e).

Subdivision (g).. The new provisions of subdivision (g) give explicit recognition topowers of the court in conducting proceedings to resolve motions under Rule 56 that were
probably implicit prior to the revision.

Subdivision (g)(1) recognizes the power of the court to fa schedules for the filing ofsummary adjudications, or indeed even to direct that such motions not be filed with respectto particular claims, defenses, or issues. At a scheduling conference the court may wish toconsider establishing such a schedule to preclude premature or tardy motions and to focusearly discovery on potentially dispositive matters.

Subdivision (g)(2) recognizes the court's power to change the time within which partiesmay respond to motions for summary judgment or summary determinations. Depending onthe circumstances, particularly the extent to which discovery has or has not been affordedor available, the extent to which the facts have been stipulated or admitted, and theimminence of trial, the 30-day period prescribed in subdivision (c) may be lengthened orshortened.
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Subdivision (g)(3) permits the court to initiate an inquiry :to the appropriateness of
summary adjudication. Such an inquiry may be initiated in an order setting a conference
under Rule 16 or might arise as a result of discussions during such a conference. In any
event, the parties should be adorded a reasonable opportunity to marshal and submit
evidentiary materials if they assert facts are in genuine dispute and to present legal
arguments bearing on the appropriateness of summary adjudication.

Subdivision (g)(4) addresses the power of the court to conduct hearings relating to
summary adjudications. One such purpose would be to hear oral arguments supplementing
the written submissions. (Other portions of the revision to Rule 56 have eliminated the
language that seemed to require such a hearing.) Another would be to make determinations
under Federal Rule of Evidence 104(a) regarding the admissibility of materials submitted
on a Rule 56 motion. A third purpose would be to hear testimony to clarify ambiguities in
the submitted materials--for example, to clarify inconsistencies within a person's deposition
or between an affidavit and the affiant's deposition testimony. In such circumstances, the
evidentiary hearing is held not to allow credibility choices between conflicting evidence but
simply to determine just what the person's testimony is. Explicit authorization for this type
of evidentiary hearing is not intended to supplant the court's power to schedule separate
trials under Rule 42(b) on issues that involve credibility and weight of evidence.

The former provisions of subdivision (g), providing sanctions when "affidavits . . . are
presented in bad faith or solely for the purpose of delay," have been eliminated as
unnecessary in view of the amendments to Rule 11. The provisions of revised Rule 11 apply
not only to affidavits submitted under Rule 56 but also to motions, responses, briefs, and
other supporting materials. Motions for summary adjudication should not be filed merely
to "educate" the court or as a discovery device intended to flush out the evidence of an
opposing party.

Rule 58. Entry of Judgment

Subject to the provisions of Rule 54(b). (1) upon a general verdict of a jury, o

upon a decision by the court that a party shall recover only a sum certain or costs or

that all relief shall be denied, the clerk, unless the court otherwise orders, shall

forthwith prepare, sign, and enter the judgment without awaiting any direction by the

court; (2) upon a decision by the court granting other relief, or upon a special verdict

or a general verdict accompanied by answers to interrogatories, the court shall

promptly approve the form of the judgment, and the clerk shall thereupon enter
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Every judgment shall be set forth on a separate document. A judgment is effective

only when so set forth and when entered as provided in Rule 79(a). Entry of the

10 judgment shall not be delayed for the taxing of costs. Entry of the judgment shall not

11 be delayed nor the time for anne I extended in order to award fees exce t that

12 when a timely motion for attorneys' fees is wade under Rule 54(d)(2)3 the courts

13 before a notice of appeal has been filed and become effective. may order that the 

14 motion have the same effect under Rule 4(a)(4) of the Federal Rules of Appellate 

15 Procedure as a timely motion under Rule 59. Attorneys shall not submit forms of

16 judgment except upon the direction of the court, and these directions shall not be

17 given as a matter of course.

COMMI1 ILE NOTES

Ordinarily the post-judgment filing of a motion for attorney's fees under Rule 54(d)(2)
will not affect the time for appeal from the underlying judgment. Particularly if the claim
for fees involves substantial issues or is likely to be affected by the appellate decision, the
district court may prefer to defer consideration of the claim for fees until after the appeal
is resolved. However, in many cases it may be more efficient to decide fee questions before
an appeal is taken so that appeals relating to the fee award can be heard at the same time
as appeals relating to the merits of the case. This revision permits, but does not require,
the court to delay the finality of the judgment for appellate purposes until the fee dispute
is decided. To accomplish this result requires entry of an order by the district court before
the time a notice of appeal becomes effective for appellate purposes. If the order is
entered, the motion for attorney's fees is treated in the same manner as a timely motion
under Rule 59.

Rule 83. Rules by District Courts Orders

LAI Local Rules. Each district court by action of a majority of the judges

thereof may from time to time, after giving appropriate public notice and an

opportunity to comment, make and amend rules governing its practice net-inconsistent
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with these rules. A local rule so adopted shall take effect upon the date specified by

the district court and shall remain in effect unless amended by the district court or

abrogated by the judicial council of the circuit in which the district is located. Copies

of rules and amendments so made by any district court shall upon their promulgation

be furnished to the judicial council and the Administrative Office of the United States

Courts and be made available to the public.

Al Experimental Rules. With the approval of the Judicial Conference of the 

United States, a district court may adopt an experimental local rule inconsistent with 

these rules if it is consistent with the provisions of Title 28 of the United States Code 

and is limited in its period of effectiveness to five years or less. 

Id Orders. In all cases not provided for by rule, the district judges and

15 magistrates judges  may regulate their practice in any manner net-inconsistent with

16 these rules er-and with  those of the district in which they act.

17 Enforcement. Rules and orders pursuant to this rule shall be enforced in

18 a manner that protects all parties against forfeiture of substantial rights as a result Qf

19 negligent failures to comply with a requirement of form imposed byuclsLa_logamls.

20 or order,

COMMI1 LEE NOTES

Purpose of Revision. A major goal of the Rules Enabling Act was to achieve national
uniformity in the procedures employed in federal courts. The primary purpose of this
revision is to encourage district courts to consider with special care the possibility of conflict
between their local rules and practices and these rules. At various places within these rules
(e.g., Rule 16), district courts are specifically authorized, if not encouraged, to adopt local
rules to implement the purposes of Rule 1 in the light of local conditions. The omission of
a similar authorization in other rules should not be viewed as by precluding by implication
the adoption of a local rule subject to the constraints of this Rule 83.
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Subdivision ) The revision conforms the language of the rule to that contained in
28 U.S.C. § 2071.

Subdivision (b). This subdivision is new. Its aim is to enable experimentation by
district courts with variants on these rules to better achieve the objectives expressed in Rule
1. District courts in recent years have experimented usefully with court-annexed arbitration
and are now encouraged by the Judicial Improvements Act of 1990 to find new methods of
resolving disputes with dispatch and reduced costs. These rules need not be an impediment
to the search for new methods provided that the experimentation is suitably monitored as
a learning opportunity.

Experimentation with local rules inconsistent with these rules should be permitted only
with approval of the Judicial Conference of the United States, and then only for a limited
period of time and if not contrary to applicable statutes. It is anticipated that any request
would be accompanied by a plan for evaluation of the experiment and that the requests for
approval of experimental rules would be reviewed by the Standing Committee on Rules of
Practice and Procedure before submission to the Judicial Conference.

Subdivision (c). The revision confoims the language of the rule to that contained in
28 U.S.C. § 2071. The rule continues to authorize--without encouraging--individual judges
to enter orders that establish standard procedures in cases assigned to them (e.g., through
a "standing order") provided the procedures are consistent with these rules and with any
local rules. In such circumstances, however, it is important to assure that litigants are
adequately informed about any such requirements or expectations, as by providing them with
a copy of the procedures.

Subdivision (d). This provision is new. Its aim is to protect parties against loss of
substantive rights in the enforcement of local rules and standing orders against litigants who
may be unfamiliar with their provisions.

The bulk of local rules and standing orders is now quite substantial. Even diligent
counsel can on occasion fail to learn of an applicable rule or order. In such circumstances,
the court must be careful to protect the interests of the parties. Elaborate local rules
enforced so rigorously as to sacrifice the merits of the claims and defenses of litigants may
be unjust.

Moreover, the Federal Rules of Civil Procedure are often forgiving of inadvertent
lapses of counsel. In part, this reflects the policy of the Rules Enabling Act, 28 U.S.C. §
2071, which aims to establish a uniform national procedure familiar to attorneys in all
districts. That policy might be endangered by the elaboration of local rules enforced so
rigorously that attorneys might be reluctant to hazard an appearance or clients reluctant to
proceed without local counsel fully familiar with the intricacies of local practice. Cf. Kinder
v. Carson, 127 F.R.D. 543 (S.D. Fla. 1989).

This constraint on the enforcement of local rules poses no problem for court
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administration, for useful and effective local rules and standing orders can be enforced with
appropriate caution to counsel or by means that do not impair the substantive rights of the
parties.

Rule 84, Forms

The forms contained in the Appendix of Forms are sufficient under the rules and

are intended to indicate the simplicity and brevity of statement which the rules

contemplate.  The Judicial Conference of the UniterOtates may authorize additional

h_rrns and may revise or delete forms.

COMMITTEE NOTES

The revision is intended to relieve the Supreme Court and Congress from the burden
of reviewing changes in the forms prescribed for use in civil cases, which, by terms of the
rule, are merely illustrative and not mandatory. Rule 9009 of the Federal Rules of
Bankruptcy Procedure similarly permits the adoption and revision of bankruptcy forms
without need for review by the Supreme Court and Congress.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Rule 702. Testimony by Experts

if--Testimony providing  scientific, technical, or other: specialized Iffiewleelge

"nformation. in the form of an opini n or otherwise. may the

information is reasonably. JeJW_Ag._4._& will substantialassist the trier of fact to

understand the evidence or to determine a fact in issuer-a d (2) thea—witness is

qualified as an expert by knowledge, skill, experience, training, or education to provide 

such testimony, inien-er—otherwise.  Except 

with leave of court for good cause shown the witness shall not testify on direct 

examination in any civil action to any opinion or inference. or reason or basis therefor. 

that has not been seasonablyeci f,.._2y1._ZiAles 26(a)(2) and 26( )(1) of

10 The ..EedvallideLof_ re.

COMMITTEE NOTES

This revision is intended to limit the use, but increase the utility and reliability,
party-initiated opinion testimony bearing on scientific and technical issues.

The use of such testimony has greatly increased since enactment of the Federal Rules
of Evidence. This result was intended by the drafters of the rule, who were responding to
concerns that the restraints previously imposed on expert testimony were artificial and an
impediment to the illumination of technical issues in dispute. See, e.g.. McCormick on 
Evidence, § 203 (3d ed., 1984). While much expert testimony now presented is illuminating
and useful, much is not. Virtually all is expensive, if not to the proponent then to
adversaries. Particularly in civil litigation with high financial stakes, large expenditures for
marginally useful expert testimony has become commonplace. Procurement of evert
testimony is occasionally used as a trial technique to wear down adversaries. In short, while
testimony from experts may be desirable if not crucial in many cases, excesses cannot be
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doubted and should be curtailed.

While concern for the quality and even integrity of hired testimony is not ww, Winansv. New Yprk & Erie R.R., 62 U.S. 88, 101 (1858); Hand, Historical and Practical siderations Regarding Expert Testimony, 15 Harv. L. Rev. 40 (1901), the hazards to thejudicial process have increased as more technical evidence is presented:

When the evidence relates to highly technical matters and each side has shopped
for experts favorable to its position, it is naive to expect the jury to be capable
of assessing the validity of dramatically opposed testimony.

J. WEINSTEIN & M. BERGER, WEINSTEIN'S EVIDENCE, § 706101] at 706-07 (1985).

Whi!e the admissibility of such evidence is, and remains, subject to the generalprinciples of Rule 403, the revision requires that expert testimony be "reasonably reliable"and "substantially assist" the fact-finder. The rule does not mandate a return to thestrictures of Frye v, United States, 293 F.2d 1013 (D.C. Cir., 1923) (requiring generalacceptance of the scientific premises on which the testimony is based). However, the courtis called upon to reject testimony that is based upon premises lacking any significant supportand acceptance within the scientific community, or that otherwise would be only marginallyhelpful to the fact-finder. In civil cases the court is authorized and expected under revisedRule 26(c)(4) of the Federal Rules of Civil Procedure to impose in advance of trialappropriate restrictions on the use of expert testimony. In exercising this responsibility, thecourt should not only consider the potential admissibility of the testimony under Rule 702but also weigh the need and utility of the testimony against the time and expense involved.

In deciding whether the opinion evidence is reasonably reliable and will substantiallyassist the trier a fact, as well as in deciding whether the proposed witness has sufficientexpertise to express such opinions, the court, as under present Rule 702, is governed by Rule104(a).

The rule is also revised to complement changes in the Federal Rules of CivilProcedure requiring pretrial disclosure of the expert testimony to be presented at trial. Therule precludes the offering on direct examination in civil actions of expert opinions, or thereasons or bases for opinions, that have not been adequately and timely disclosed in advanceof trial. It has not been unusual for the testimony given at trial by an expert to varysubstantially from that provided under former Fed. R. civ. P. 26(b)(4)(A)(i) or at adeposition of the expert. At a minimum, any significant changes in an expert's expectedtestiflony should be disclosed before trial, and this revision of Rule 702 provides anappropriate incentive for such disclosure in addition to those contained in the Rules of CivilProcedure.

Additions or other changes to an expert's opinions must, under Fed. R. Civ. P.26(0(1), be disclosed no later than the time the proponent is required to disclose itswitnesses and exhibits that are to be used at trial. Unless the court has specified another
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time, these revisions must be disclosed at least 30 days before trial.

Of course, a witness should not be required to testify contrary to the, person's oath or
affirmation. If the witness is unable, consistent with the oath or affirmation, to testify in a
manner consistent with the earlier disclosure, then--unless the court grants leave to deviate
from the earlier testimony--the witness should not testify.

By its terms the new sentence applies only in civil cases. The consequences of the
failure to make disclosures of expert testimony which may be required under new Fed. R.
Crim. P. 16(a)(1)(E) and 16(b)(1)(C) will be determined in accordance with the principles
that govern enforcement of the requirements of  Fed. R. Crim. P 16.

Rule 705. Disclosure of Facts or Data Underlying Expert Opinion

The expert may testify in terms of opinion or inference and give reasons therefor

without first testifying tu the underlying facts or data, unless the

court requires otherwise. The expert may in any event be required to disclose the

underlying facts or data on cross-examination.

COMMITTEE NOTES

This rule, which relates to the manner of presenting testimony at trial, is revised to
avoid an arguable conflict with revised Rule 702 and with revised Rules 26(a)(2) and26(e)(1) of the Federal Rules of Civil Procedure, which in civil cases require disclosure inadvance of trial of the facts and data on which an expert's opinions are based.

If a serious question is raised under Rule 702 as to the admissibility of experttestimony, disclosure of the underlying facts or data on which opinions are based may, ofcourse, be needed by the court before deciding whether, and to what extent, the personshould be allowed to testify. This rule does not preclude such an inquiry.
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